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PREFACE TO THIS EDITION. 



It is hoped that this little work may still be found to be of 
considerable use to Candidates for the Final and Honours 
Examinations of the Incorporated Law Society. 

Such of the Questions upon the Law and Practice of 
Probate and Divorce as have been set in the above 
Examinations down to and inclusive of those held in June^ 
1881, and which did not substantially appear in the First 
Edition, have been inserted, together with the Answers 
thereto, so that the work will be found to form a complete 
Examination Digest of the subjects to which it relates, and 
will thus be of much additional value to the student. 

It has not been thought necessary to incorporate the 
Practice of the Court of Probate in so &>r as it is identical 
with the general Procedure of the High Court of Justice, 
as the latter is an essential subject of the Final Exami- 
nation, and will, therefore, be read up in other works. 
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THE LAW OF THE COURT OF PROBATE. 



JUEISDICTION. 

1. Mention the principal Acta of Parliament at present in force 
relating to the Court of Probate. 

The Oourfc of Probate Act, 1857 (20 & 21 Vict. o. 77) ; the 
Court of Probate Act, 1858 (21 & 22 Vict. c. 95) ; the Supreme 
Court of Judicature Act. 1873 (36 & 37 Vict. c. 66); the Supreme 
Court of Judicature Act, 1875 (38 & 39 Vict. c. 77) ; and the 
Customs and Inland Eevenue Act, 1881 (44 Vict. c. 12, Part m.). 

2. Bi/ what Act was the Court of Probate establiehed, and in 
respect of what matters has it jurisdiction ? 

By the Court of Probate Act, 1857, which provided that the Jarisdiotion. 
voluntary and contentious jurisdiction and authority in relation to 
the granting or revoking probate of wills, and letters of administra- 
tion of the effects of deceased persons, and questions relating to 
matters and causes testamentary, should be vested in Her Majesty, 
and [except suits for legacies and the distribution of residues (sect. 
23)] be exercised in her name in a court to be called the Court of 
Probate (sect. 4). 

3. Is there any, and what limit to such jurisdiction? 

Yes ; as above-mentioned, the Probate Court has no jurisdiction 
in respect of suits for legacies, or suits for the distribution of resi- 
dues: (20 & 21 Vict. c. 77, s. 23.) 

4. Upon what does the jurisdiction of the High Court of Justice in 
probate cases depend f 

Upon the Acts of Parliament mentioned in answer 1. 

B 2 
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4 Law and Practice of the Court of Probate. 

5. How is the business of the court divided f 

Into two branches : 

(a) The contentious. 

(b) The non-contentious, voluntary, or common form business. 

6. What is the difference between these divisions f 

By the Court of Probate Act, 1857, sect. 2, common ^brw (or non- 
contentious) business is defined to mean the business of obtaining 
probate and administration when the right thereto is not contested^ 
including the passing of probates and administrations through the 
court in contentious cases when the contest is terminated, and all 
business of a non-contentious nature to be taken in the court in 
matters of testacy and intestacy, not being proceedings in any suit, 
and also the business of lodging caveats against the grant of probate 
or administration. 

The contentious business includes all such matters as are not 
common form except the warning of cavecUs,(a) It arises chiefly : — 

(a) When the relatives of the testator contest the will. 

(b) When, in case of intestacy, the question arises as to who is 

entitled to administration. 



Definition. 



OP WILLS. 



7. What is a Will f 



A wrijbten instrument by which a person expresses what he wills 
or wishes to be performed after his death. Wills are technically 
divided into wills or devises, and unlls or testaments. A will or devise 
is applied to the disposal of real estate, and a will or testament to 
the disposal of personal estate : (Hallilay's Digest.) 

8. Is it necessary that a will should be in any particular form ? 

It is not. Any deed, instrument, or paper executed, amm^o 
testandi, by a person legally competent to make a will, and in 
accordance with sect. 9 of the Wills Act (1 Vict. c. 26), will be 
admitted to probate. 



(a) By the Bnles of 1862 the warning of caveats is included in the non- 
contentious hnsinesB. 
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9 . What was enacted as to the execution of wills by sect, 9 of the 
Wills Act (1 Vict. c. 26) ? 

That wills, made after Slst December, 1837, shall be signed at the Execution, 
foot or end thereof by the testator, or by some person in his presence 
and by his direction ; and that such signature shall be made or 
acknowledged by the testator in the presence of two or more wit- 
nesses, present at the same time, and that such witnesses shall 
attest and subscribe the will in the presence of the testator. 

10. Are there any wills which are excepted from this mode of 
execution ? 

It is provided by the Wills Act that any soldier in actual mili- 
tary service, or any mariner or seaman being at sea, may dispose of 
his personal estate as he might have done before the passing of the 
Act (1 Vict. c. 26, s. 11). And wills executed before the Ist of 
January, 1838, are subject to the old law. 

11. A testator prepared a holograph will, concluding with an 
attestation clause, " Signed, by the said A.B., the testator, as his last 
will,*' ^c, but did not otherwise sign the will. He called in two 
witnesses, and declared in their joint presence that the paper was his 
willy whereupon they signed it in his presence. Was this a valid execu- 
tion of the will f Give an authority for your answer. 

It was not : as the testator neither made nor acknowledged his 
signature in the presence of the witnesses. The will was, however, 
sufiSciently signed, within the 15 Vict. c. 24, and it is submitted that 
this IB the point upon which the examiner intended to frame the 
question : (see In the goods ofPeam, 1 P. D. 70.) 

12. What was enacted by the Wills Act (1 Vict, c, 26) as to 
alterations, ^c, made after the execution of a will? 

That no obliteration, interlineation, or other alteration so made. Alterations, 
shall be valid or have any effect, except so far as the words or effect *°' 
of the will before such alteration shall not be apparent, unless such 
alteration shall be executed like a will ; but the will, with such 
alteration as part thereof, shall be deemed to be duly executed, if 
the signature of the testator and the subscription of the witnesses 
be made in the margin, or on some other part of the will opposite 
or near to such alteration, or at the foot or end of, or opposite to a 
memorandum referring to such alteration, and written at the end or 
some other part of the will : (Sect. 21.) 
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18. In what other way may such alterations he rendered valid f 
By a subsequent duly executed codicil (Eule 8 P. E. Non-Oont.). 

14. Would it he a sufficient re-execution to satisfy the statute if the 
testator and the attesting witnesses were to trace their former signa- 
tures with a dry pen, and the witnesses were to initial each alteration 
in the margin ? 

This would not be sufficient : {In the goods of Cunningham, 29 
L. J. 71, P. & M.,) 

15. Are words which have heen drawn through with a pencil taken 
to he ohliterated ? 

They are not : (Francis v. Grover, 5 Hare, 39.) 

16. Is any form of attestation necessary to the validity of a 
will ? 

The 1 Vict. c. 26, sect. 9, enacts that no such form shall be 
necessary ; but it is better to adopt the ordinary form in order to 
avoid the trouble and expense of proceeding as mentioned in answer 
19. 

17. Write out the " ordinary form " referred to in the answer to 
Q. 16. 

Signed by the said A. B., the testator, as arid for [or a codicil to] 
his last will and testament, in the presence of us, present at the 
same time, who at his request, in his presence, and in the presence 
of each other, have hereunto subscribed our names as witnesses. 

18. How has sect 9 of the 1 Vict c. 26, heen amended? 

Doubts having arisen as to the meaning of the words at the foot 
or end thereof, the 16 Vict. c. 24, was passed, which, with a retro- 
spective effect, enacts that every will shall, so far only as regards 
the position of the signature of the testator or of the person 
signing for him, be deemed to be valid within sect. 9 of the 1 Vict, 
c. 26, if the signature shall be so placed at, or after, or following, 
or under, or beside, or opposite to, the end of the will, that it 
shall be apparent on the face of the will that the testator intended 
to give effect by such signature to the writing signed as his will ; 
and no such will shall be affected by the circumstance that the 
signature shall not follow or be immediately after the foot or end 
of the will, or that a blank space shall intervene between the 
concluding word of the will and the signature, or that the 
signature shall be placed among the words of the teatimonium 
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clause, or of the clause of attestation, or shall follow, or be after, 
or under the clause of attestation, either with or without a blank 
space intervening, or shall follow, or be after, or under, or beside 
the names or one of the names of the subscribing witnesses, or that 
the signature shall be on a side or page, or other portion of the 
paper or papers containing the will, whereon no clause or para- 
graph, or disposing part of the will shall be written above the 
signature, or that there shall appear to be sufficient space on or at 
the bottom of the preceding side or page, or other portion of the 
same paper on which the will is written, to contain the signature ; 
and that the enumeration of the above circumstances shall not 
restrict the generality of the enactment ; but that no such signature 
shall give effect to any disposition or direction which is under- 
neath, or which follows it, nor to any disposition or direction inserted 
after the will ia made. 

19. A will contains no attestation clause, and both subscribing 
witnesses are dead, how will you prove that the provisions of the Act 
as to due execution have been complied with ? 

By producing an affidavit of due execution of the will from any 
other person who may have been present at the execution of the 
will, but if no affidavit from any such other person can be obtained, 
evidence on affidavit must be procured of that fact, and of the hand- 
writing of the deceased and the subscribing witnesses, and also of 
any circumstances which may raise a presumption in favour of the 
due execution (Eule 7, P. R. Non-Oont.). 

20. Draw a proper attestation clause to the will of a blind 
testator f 

Signed by the said A. B. the testator, as and for his last will and Blind testa- 
testament, in the presence of us, who being present at the same ^'* 
time subscribe our names as witnesses, the said A. B. having, before 
signing the will, heard the same read to him, and having signified 
his approval of the contents thereof. 

21 . Specify the essentials to the validity of a will which, in case of 
dispute; the court requires to be established before granting probate ? 

(1) That the testator was of sound mind, and not subject to EsBontialB to 

undue influence when he made the will. validity. 

(2) That he understood the nature of the will. 

(3) That the will was duly executed and attested according to 

law : (Tiaw Examination Journal.) 
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22. What persona are incompetent to make a willf 

These may be divided into three classes, of whicli the first two 
are such as may or may not be capable of willing, according to the 
extent to which their capacities may be affected : 

(a) Those whose capacity is defective bi/ nature or circum- 

stances, e.g, persons who are lunatics, deaf and dumb, 
blind, illiterate, old, drunk, or ignorant of the contents of 
their wills. 

(b) Those whose capacity is defective by the act of others, e.g. 

persons acted on by fear, force, importunity, clamour, 
undue influence, fraud, or error. 

(c) Those whose capacity is taken away by the operation of 

law, e,g. married women, infants, outlaws, and alien 
enemies : (Brown's Probate Practice.) (a) 

23. Can a lunatic make a will during a lucid interval f 

He may ; but the onus of proof of the alleged lucid interval is 
on the party supporting the will. There must have been a restora- 
tion of the mind, even if only temporary ; a mere cessation of vio- 
lent symptoms not being suflScient : (Hull v. WaiTsn, 9 Ves. 611.) 

24. Is it necessary to the validity of a will that at the time of 
execution the testator should know and approve of the contents ? 

The necessity of this seems now to be clearly established : (Has- 
tilow V. Stobie, 36 L. J. 18, P. & M.) 

25. How far is a deaf and dumb person competent to make a will f 

It is essential in law that the instructions should be signified, but 
not that they should be signified in words ; thus, a person bom deaf 
and dumb, or become so after birth, may convey his meaning by 
signs : {Fairtlough v. Fairtlough, Milw. Ir. Ecc. E. 491.) In such 
a case the court has required evidence on affidavit as to the signs. 
(In the goods of Oeale, 38 L. J. 125, P. & M.) A person bom deaf, 
dumb, and blind, cannot make a will. 

26. What is the rule as to admission to probate of the wills of 
blind or illiterate persons ? 

The registrars are not to allow probate of the will, or administra- 
tion with the wiU annexed, of any blind or obviously illiterate or 



(a) See, however, exceptions, infrci. 
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ignorant person, to issue, unless they have previously satisfied them- 
selves that the will was read over to the testator before execution, 
or that he had at such time knowledge of its contents : (Bule 
71 P. E., Non-contentious.) 

27. Is ike mil of a very aged person admitted to probate f 

This raises some doubt of capacity, but only so far as to excite Aged person, 
the vigilance of the court ; for the law allows a person at any age 
[after twenty-one, (1 Vict. c. 26, s. 7)] to make a will, provided he 
retains the disposing faculties of his mind: (Kinleside v. Harrison, 
2 PhiU. 461.) 

28. What is the effect of a will executed by a person in a state oj 
intoxication ? 

" Intoxication is, in truth, temporary insanity ; the brain is Intoxication, 
incapable of discharging its proper functions, there is temporary 
mania ; but that species of derangement, when the exciting cause 
is removed, ceases ; sobriety brings with it a return of reason." 
{Per Sir J. Nicholl, 3 Hag. Ecc. E. 602.) In accordance with the 
above, the will of an habitual drunkard shown to have been 
made while he was sober, was admitted to probate : {Airey v. Hill, 
2 Add. 206.) 

29. Would a will have any effect in case it had been extorted by 
force? 

If it should be demonstrated that actual force was used to compel Force, 
the party to make the will, although all the formalities required 
had been complied with, such a will could never stand : {Mountain 
V. Bennett, 1 Oox 0. G. 355.) And it was laid down by Parke, 
B. {Barry v. BcUlin, 1 Curt. 638) that the person who propounds 
the will must prove that it is the act of a free and capable 
testator. 

30. State what amount of influence is requisite to vitiate a will, and 
the difference in respect of the burden of proof between the rules of 
equity in relation to gifts inter vivos, and the rules applicable to testa- 
mentary gifts. 

The influence to vitiate an act must amount to force and coercion. Undue in. 
destroying free agency. It must not be the influence of affection Anenoe. 
and attachment ; it must not be the mere desire of gratifjdng the 
wishes of another, for that would be a very strong ground in 
support of a testamentary act. Further, there must be proof that 
the act was obtained by this coercion — by importunity which could 
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not be resisted ; that it was done merely for the sake of peace ; so 
that the motive was tantamount to force and fear : (Williams on 
Executors.) 

In the case of gifts inte?^ vivos, whenever an intimate relationship 
is shown to have existed between the donor and the donee, the 
burden lies on the party benefited of showing that the gift was 
obtained without undue influence ; on the other hand, in the case 
of a testamentary paper, the burden lies on the party who opposes 
the admission of such testamentary paper to probate to show, by 
such evidence as a jury could reasonably act upon, that the 
execution of such testamentary paper was obtained by undue 
influence : (Browne's Probate Practice.) 

31. How far does the possession of delusions upon particular 
subjects only affect testamentary capacity ? 

A testator is of good general business habits, and continues in the 
management of his affairs till his death, but he is for some years under 
the delusion that he is a member of the Royal family. By his tuill he 
leaves his property to his unfe for life, and after her death to members 
of the Royal family, to the exclusion of brothers and sisters. Is the 
will valid or invalid, either wholly or in part f 

A man may be capable of transacting business of an important 
kind, involving the exercise of considerable powers of intellect, and 
yet may be subject to delusions so as to be unfit to make a will. 
The now established principle of law is that if the delusions under 
which the testator labours are such that they could not reasonably 
have been supposed to have affected the disposition made by his will 
the will is valid : (Browne's Probate Practice.) In the case put in 
the question, the delusion seems directly to have influenced the 
disposition ; and, therefore, it appears to be deducible that the will 
would be invalid. 

32. In v)hat cases may a married woman make a will f 

If of full age she may make a will : 

(a) Of her personal estate, with the consent of her husband. 

(b) While her husband is a convict. 

(c) Eespecting property vested in her as executrix. 

(d) If she has obtained a protection order under the Divorce 

Act. 

(e) In case of judicial separation under the same Act. 

(/) Of property settled to her separate use, or over which she 

has a general power of appointment. 
(g) Of her separate property within the 38 & 34 Vict. c. 93. 
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83. What power has a married tuoman of making a will, whether 
generally or with respect to separate estate or in pursuance of a 
power? Is any special form of grant requisite in any of these cases f 

1. Generally. [See Q. 32.] 

2. With respect to separate estate. — A feme covert, not restrained 
from alienation, lias in equity, as incident to her separate estate, 
and without any express power, as complete a right of alienation 
by instrument inter vivos or will as if she were Skfeme sole : {Taylor 
V. Meads, 34 L. J. 203, Oh. ; Pride v. Bubb, 7 Oh. 64.) 

3. In pursuance of a power, A married woman, if of full age, 
may dispose by will of real or personal property in respect of which 
she has a general power of appointment or a power to appoint by 
will. And with these wills are classed the wills of married women 
made in pursuance of an agreement before marriage or of an agree- 
ment after maniage, for consideration. 

It should be remembered that no will made by a married woman, 
will pass property acquired by her after the death of her husband. 

In case of a will, or administration with the will annexed, of a 
married woman, made by virtue of a power, the power under which 
the will purports to have been made must be specified in the grant : 
(Eule 15 P. E. Non-Oont.) 

34. A married woman makes a will with the assent of her husbands 
whom she survives, and which purports to dispose both of her 
separate estate, and by general tenns of all other her property. Who 
will, on her death, be entitled to su4:h separate estate and to her 
personal estate, consisting of property acquired after her husband's 
death f 

As to her separate estate, see Answer 33. If the husband did 
not revoke his assent before his death, the widow may ren- 
der the will effectual as to the personalty thereby disposed of 
with her husband's assent, by re-execution, or by a codicil showing 
an intention to revive. The personal property acquired after the 
death of the husband will go to the widow's next of kin, unless 
she makes a will disposing of it. 

35. Mrs. Jones, who was possessed of separate estate, made a will 
during coverture disposing of that estate, and afterwards became a 
widow. During widowhood she acquired further personal estate, but 
she died tviihout republishing her tvill. In respect of what property 
will probate of her will be granted f and why f 

The property acquired daring widowhood will not pass under 
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SQch a will; so tliat in the case put the grant would be limited 
to the separate estate disposed of during coverture. 

36. la a will under any circumstances valid if made hy an infant f 
It is not (1 Vict. c. 26, s. 7.) 

37. Hoiofar is an alien competent to make a mllf 

Under the Naturalisation Act, 1870, aliens may hold and dispose 
o/ property (not being an interest in a British ship) in the same 
manner as natural bom British subjects. 

38. Will a will which extends only to realty he admitted to probate ? 

It will, if an executor be thereby appointed, even though he 
should renounce his rights there ander : {In the goods of Jordan, 37 
L. J. 22, P. & M.) 

39. Has the owner of an heirloom an absolute disposing power 
over it ? 

He may dispose of it during his lifetime, but cannot devise it : 
(Williams on Executors.) 

40. How may a will be revoked? 

Wills executed after the 1st January, 1838, are revoked : 

(a) By marriage, except a will made in exercise of a power of 

appointment when the estate thereby appointed would 
not, in default of appointment, pass to the heir, executor, 
or administrator, or next of kin under the Statutes of 
Distributions. 

(b) By another duly executed will or codicil. 

(c) By some writing declaring an intention to revoke the same, 

and executed like a will. 

(d) By the burning, tearing, or otherwise destroying the same 

by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same. 

41. Is a will necessarily revoked by the execution of a subsequeM 
will, and, if not, what are the exceptions ? 

The mere fact of making a subsequent testamentary paper does 
not work a total revocation of a prior one, unless the latter expressly, 
or in effect, revoke the former, or the two be incapable of standing 
together. . . . Any number of instruments, whatever be their rela- 
tive date, or in whatever form they may be (so as they be all clearly 
testamentary), may be admitted to probate as together containing 
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the last will of the deceased. And if a subsequent testamentary 
paper be partly inconsistent with one of an earlier date, then such 
latter instrument will revoke the former, as to those parts only, 
where they are inconsistent : (Williams on Executors.) 

42. What difference has the 1 Vict, c. 26 made in the law affecting 
the validity of a codicil existing under the following circumstances, 
viz, ; A testator made a unll, which he subsequently revoked in one oj 
the modes which are specified in the Act, but he left a duly executed 
codicil to such will, which codicil was not by <my act of his expressly 
revoked f 

By sect. 20 of I Vict. c. 26, it is enacted that a codicil can only 
be revoked in one of the ways in which a will may be revoked, that 
is to say, that the mere revocation of the will does not now revoke a 
codicil thereto. 

43. A testator executed his iviU in duplicate, retaining one copy, 
which at the time of his death cannot be found. What is the presump- 
tion of law in such a case f 

That the testator destroyed the copy in his possession ammo 
revocandi ; and both parts are, consequently, considered to be re- 
vokedj unless such presumption be rebutted : (Williams on Execu- 
tors.) 

44. A man, in a fit of temporary insanity, throws his will into the 
fire. On his recovery, he instructs his solicitor to prepare another 
will, differing materially from that which he burnt, but he died without 
executing such new will. Could the burnt will be established f Give 
a reason for your answer. 

It could ; because as the testator was insane at the time he threw 
the will into the fire, he could not be said to have destroyed it 
animx) revocandi. [See answer 40«3 The mere instructions to the 
solicitor would make no difference, unless, indeed, they were exe- 
cuted and attested as in the case of a will. 

45. A testator drew his pen through various parts of his unU, ivrote 
on the back of it " This is revoked,** and threw it amongst a heap of 
waste paper. A servant picked it up, and, at the testator's death, some 
years afterwards, the will was found in a kitchen drawer uninjured. 
Was the will sufficiently revoked according to the Wills Act? Give a 
reason for your answer. 

It was not ; because in order to rsevoke a will under the 20th 
section of the Wills Act (1 Vict. c. 26) there must be a positive act 
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of destraction, together with an intention to reyoke. No symboli- 
oal act of destruoiion is snffioient. All the destroying in the world 
without intention will not revoke a will, nor all the intention in the 
world without destroying ; there must be the two : {Cheese y. 
Lovejoy, 87 L. T. 295.) 

46. After the death of A,, there are found two mils of different 
dates, which are inconsistent with each other, and also a codicil suhse^ 
quent in date to both wills, but which refers to the first will, by date 
only, as the last wilL Which of the two wills will prevail f Give a 
reason for your answer. 

The latter will will prevail ; the reason being that the mere 
reference in the codicil to the former will by date is not a sufficient 
expression of an intention to revoke the latter will by the codicil : 
(see In the goods oflnce, 2 P. D. 11.) 

47. How may a will which Jias been revoked be revived ? 

Revival. (a) By re-execution, or 

(b) By a duly executed codicil, showing an intention to revive 
the same : (1 Vict. c. 26, s. 22.) 

48. What would be the effect of a revival of a will or codicil which 
has been first partly, and afterwards wholly, revoked? 

Such revival would not extend to so much thereof as shall have 
been revoked before the revocation of the whole thereof, unless an 
intention to the contrary shall be shown : (1 Vict. c. 26, s. 22.) 

49. Is a will revived by destruction of a subsequent will, or how 
otherwise must revival be effected? 

It is not : a will can be revived only as mentioned in answer 47. 



DOMICIL. 

50. To the court of what country does the administration of the per- 
sonal estate of a deceased person belong f 

" The administration of the personal estate of a deceased person 
belongs to the court of the country where the deceased was 

domiciled at his death To the court of the domicil belongs 

the interpretation and construction of the will of the testator " : 
(Per Lord Westbury, in Enochin v. Wylie and others, 10 H. of L. 
Oas. 18.) 
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51. Will the court have jurisdiction in the following cases \ — (a) A, 
dies, leaving a unll relating only to property abroad ; (6) B, dies intes- 
tate, leaving no property in this country f 

The court will not exerdse jnrisdiotion in these cases unless the 
testator or intestate was domiciled in England at the time of his 
decease. 

52. C., domiciled in France, dies, leaving personal estate both in 
France and in England; where must his will be proved? 

In both countries. 

53. In sv^h a case is the court of this country regulated in decree' 
ing probate by the court of the country ofdomicilf 

Yes ; so far as the law of that country can be followed without 
acting at variance with our own. 

54. ITie will of a testator who dies domiciled abroad is formally 
recognised and acted upon by a court of competent jurisdiction in the 
country of his domicile. How, and upon what principle, unll this 
circumstance affect the right of parties upon a subsequent application 
for probate made here in respect of property in this country? Could 
probate be resisted here on the ground of the testator's mental in- 
capacity f 

If any part of the property be in England, probate or administra- 
tion must also be taken out here ; for though the law of the domicil 
of a deceased person governs the succession to his personal estate, 
and, wherever situated, the estate itself must be administered in the 
country in which possession is taken of it under lawful authority. 
The duty of the English court would in such a case be^ as it were, 
ministerial merely, to grant ancillary probate or administration. 
And the practice of the court now is to follow the grant of the court 
of the testator's domicile not merely as to the document which that 
court has admitted to probate, but also as to the person to whom 
the grant is made : (Browne's Probate Practice.) 

It is now fully decided that whenever a will has been formally 
recognised and acted upon by a court of competent jurisdiction in 
the country of the domicil of the deceased at the time of his death^ 
and remains unquestioned in that country, the Probate Division will 
not allow the validity of such will to be litigated here : (Id,) 

55. What must be done before probate of a foreign will ccm be 
obtained f 

It must have been shown to the court either that a court of the 
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foreign oountry has recognised the will as valid, or that it is valid 
by the law of such country, and that the testator was domiciled 
there. 

56. JVhat was enacted by the 24 ^ 25 Vict, c, 114 ^ 

That wills made out of the United Kingdom by British subjects 
(whatever may be the domicil of such persons at the time of making 
the same or at the time of death) shall as regards personal estate, be 
held to be well executed for the purpose of being admitted in 
England and Ireland to probate, and in Scotland to confirmation, if 
made according to the forms required either by the law of the place 
where made, or by the law of the place of domicil when made, or by 
the laws then in force in that part of Her Majesty's dominions 
where the testator had his domicil of origin : (sect. 1.) 

That wills made within the United Kingdom by British subjects 
(whatever may be the domicil, &c., aa above), shall as regards per- 
sonal estate be held to be well executed, and shall be admitted 
to probate and confirmation as aforesaid if executed according to the 
forms required by the laws of that part of the United Kingdom 
where made : (sect. 2.) 

A subsequent change of the testator's domicil shall not affect his 
will : (sect. 3.) 

The Act is not retrospective. 



Definition. 



Common and 
solemn form. 



PROBATE. 

57. What is a probate f 

This word is generally applied to the piece of parchment stamped 
with the seal of the court, on which is engrossed a statement in the 
nature of a record, that on a certain day the will of the deceased 
(naming the day of death and place of abode of the deceased) was 
proved and registered, and that administration of his effects was 
granted to the executor, he having first sworn faithfully to ad- 
minister : (Browne's Probate Practice.) This docament is annexed 
tp a copy of the will, engrossed on parchment. 

58. In what different ways may probate be granted f 
Either in common form, or in solemn form. 

59. What is the difference in the effects of these modes t 

By granting probate in common form the court does not preclude 
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any one interested in the property from contesting the matter here- 
after : (Be Dyer, 1 Hag. Ecc. B. 220.) 

Probate in aoUmn form is^ with some exceptions, oonolosiye on all 
who are parties to the proceedings or cognizant of them. The 
exceptions are generally where the decree has been obtained by 
fraud or collusion, or where a later will has been discovered : 
(Browne's Probate Practice.) 

60. Ont of several eocecutora comes to give you iiistructions for proof 
of a will. For what particulars would you ask him to enable you to 
prepare the necessary papers f 

Assuming that the will had not already been proved, I should InstmotioiiB 
first ask him whether he thought it likely that it would be con- ^^^^ executor, 
tested, and if he answered in the negative, I should ask him to hand 
me the original will, and codicils if any, and to tell me the date 
and place of the testator's death, so that I might proceed to obtain 
probate in common form. I should then hand the executor a form 
of the Account required by the " Customs and Inland Bevenue Act, 
1881," to be annexed to the affidavit for the Oommissioners of 
Inland Bevenue, and tell him to fill it up as a draft, according to 
the facts, or if he could supply me with the various amounts then 
and there, I should fill it up from his instructions. I should also 
ask him for a list of the debts due from the deceased, and an 
account of his funeral expenses, so that I might deduct these 
amounts from the gross sum on which duty would be payable. 
And I should make an appointment with bir^ to come again at an 
early date to sign the Account and swear the oath and affidavit. 

61. Of what instruments is probate necessary? 

Not only of wills and codicils, but also of such documents referred 
to in the will as the court may consider ought to form a con- 
stituent part thereof. 

62. Can an unattested paper be adopted as part of a duly attested 
will ? 

It can, provided it be referred to by the will in such a way as to Unattested 
render its identity a matter of no doubt : (Dickinson v. Stidolph, paper. 
11 0. B., N. S., 341.) 

63. How may the rules as to the incorporation of documents be 
summed up ? 

(a) The testamentary instrument must clearly describe the Ineorpora. 

Q tion. 
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document proposed to be incorporated, but the document 
may be identified by parol. 

(b) The testamentary instroment must describe the document 

as already existing ; if def eotiye in this, the fact cannot be 
supplied by parol. 

(c) When duly incorporated, the document, howeyer informal, 

becomes equally valid with the instrument with which it 
is incorporated, but it must be such a document as 
acttialh/ to affect the operation of such instrument: (Browne's 
Probate Practice.) 

64. A testator in his will refers to some documents in terms which 
indicate an intention to incorporate them in his testamentary disposi" 
tions, but which do not clearly identify the documents. How will the 
court deal unth this state of circumstances upon an application for 
probate f 

The documents may be identified by parol eridence : (see answer 
63.) 

65. In case a will has been lost, will the draft be admitted to 
probate f 

Lost will. Not unless it be proved that the will was in existence at the 

time of the testator's death: {W?iarran y. Wharran, 83 L. J. 75, 
P. & M.) 

66. In case a wiU has been lost, will the court admit a codidl to 
such will to probate f 

Not unless satisfied by the contents thereof that it was the 
intention of the testator that it should have an independent 
operation : (In the goods of Orieg, 35 L. J. 113, P. & M.) 

67. When, and in what form, will probate be granted of a codicil, 
where the will cannot be found, and it is impracticable to prove its con- 
tents or substance f 

See the preceding question and answer. 

68. A will which testator duly executed and retained in his own 
possession, cannot be found after his death. What is the presumption 
of law in such case f Can a probate be obtained, and, if so, how f 

When a will has been proved to have been once duly executed, 
and at the death of the testator cannot be found, the presumption 
is that it was destroyed animo revocandi, but this presumption may 
be rebutted by evidence of the testator's intention to adhere to his 
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will ; and the question of fact whether or no the testator intended 
to revoke his will may depend to a considerable degree upon its 
contents, which, like those of any other lost instmment, may be 
proved by secondary evidence: (Browne's Probate Practice.) If, 
therefore, the legal presumption is rebutted, and sufficient secondary 
evidence of the contents is forthcoming, probate may be obtained 
upon such evidence. 

69. What t8 meant by probate being granted in fac' simile f 

This takes place when there are obliterations or peculiarities on Fao-simile. 
the face of the original will, and the court directs these to be 
imitated on the probate. 

70. What %8 meant by a double probate? 

Where several persons are named as executors, it is not necessary Double pro- 
for all to prove together ; one, even without notice to the others, ^**®' 
may prove the will, and in such a case a power is reserved to grant 
probate to those persons named as executors who have not proved. 
In such a case, the original will being in the registry and probate 
in the hands of the executor who has first proved, it is obvious that, 
to empower another or other persons to act as executors, another 
probate must issue. This second grant is called a double probate : 
(Browne's Probate Practice.) 

71. Will the court grant a double probate to an executor to whom 
power has been reserved, after the death of the executor to whom the 
first probate had been granted? 

An executor to whom power has been reserved may at any time, 
either during the lifetime or after the death of the other executor, 
prove the will : (Ooote's Probate Practice.) 

72. What stamp is necessary on a second or subsequent grant of 
probate or administration, and how can a stamp be obtained without 
payment of duty ? 

By 41 Geo. 3, c. 86, s. 3, the Conmiissioners of Stamps are to Stamp on 
provide a stamp or mark distinguishable from other stamps or "^^®®*l^®"* 
marks, for stamping vellum, parchment, or paper, used for engrossing 
probate or letters of administration of an estate, for which probate 
or letters of administration have been already granted ; and no 
further duty shall be payable on the granting of such second or 
subsequent probate : (Law Examination Journal.) 

2 
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' 73. A testator died leaving the following estate, viz, : — lOOOZ. in 
cash, 1000^. in French rentes, 1000/. in Russian bonds which are 
payable to hearer, a leasehold hoitse of the vahte ofSOOL, but charged 
tvith a mortgage debt of bOOh, and freehold land of the value of 3000/. 
What parts of the estate are liable to probate duty ? And what is the 
amount of the estate so liable f 

Pabts of Estate Liable. 

Probate duty. ^1000 in cash. 

1000 in BoBsian bonds. 
800 leasehold house. 



2800 
500 deduct mortgage on houses. 



2300 



By the Oostoms and Inland Beyenue Act, 1881, the other debts 
owing by the testator, and the amount of his funeral expenses, may 
be deducted from the above sum of 2300/. 

74. State the rule of law as to whether or not the securities of 
foreign countries are liable to probate duty. 

If such securities are transferable in this country they are so 
liable ; but those foreign securities which render it necessary to 
have the name of the holder registered in the country to which 
they belong are not liable to such duty : (Attomey'Oeneral y. Bon- 
wens, 4 M. & W. 171.) 

75. A testator has power to appoint one fund to his children, and 
power to appoint another fund to anyone. He disposes of both by 
will. Are either or both funds liable to probate duty f 

The latter fund only will be so liable, as the testator had no 
beneficial interest in the former fund. 

76. A will is proved by the executors named therein, but s<ytne time 
afterwards a codicil is found, whereby dijfferent executors of the will 
were appointed; what effect will this have upon the probate, and 
what course mv^st be taken f 

BeYooation ^® probate must be brought into the registry in order that 

of grant. the grant may be reyoked, and a new probate of the will and 
codicil will be granted. 
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EXECUTORS. 

77. WTiat persons cannot be eocecutors ? 

Idiots and lunatics. And it is enacted by the 88 Geo. 3, c. 87, Who oannot 
sect. 6, that where an infant is sole executor, administration with 
the will annexed shall be granted to the guardian of such infant, or 
to such other person as the court shall think fit, during the minority 
of the infant. 

78. Are there any, and if any, what grounds upon which a duly 
appointed eocecutor can be excluded from probate ? 

Yes ; if a person appointed executor is shown to the court to 
be of unsound mind he will not be allowed to take probate. And 
by 20 & 21 Vict. c. 77, s. 73, it is enacted that where the executor 
is, at the testator's death, resident out of the United Kingdom, 
and it shall appear to the court to be necessary or convenient to 
appoint some other person to administer the personal estate of 
the deceased, or any part thereof, the court may appoint some 
other person accordingly. 

79. May a corporation be appointed executor f 

Yes ; but they must appoint some person who is called their Corporation 
syndic to perform the duties of the office, and to whom adminis- 
tration cum testamento annexo will be granted : (/n the goods of 
Darke, 29 L. J. 71, P. & M.) 

80. If the husband of a feme covert executrix dissents to her taking 
probate, will the court exclude her from doing so? 

It will : unless she has been judicially separated from him, or Married 
has obtained a protection order. 

81. If an executor becomes bankrupt, or is guilty of felony, what 
effect is produced on his title to act as executor f 

None whatever. It may, however, be mentioned that in the Bankrupt, 
case of a bankrupt executor the Chancery Division will appoint 
a receiver or require the executor to give security before entering 
on the duties of his office : (See Williams on Executors.) 

82. What is meant by a person being " an eocecutor according to the 
tenor*' of the wiUf 

When his appointment arises not by express words, but by Ezeontor ao- 

I 1 • oording to 

construction. y,, tJ^_ 
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83. Illustrate the meaning of this hy examples. 

In these cases the parties were held to be ezeontors according to 
the tenor : 

(a) Where certain persons were directed to pay debts, and 
funeral and testamentary expenses: {Re Fry, 1 Hag. 
Ecc. B. 80). 

(P) Where a person was directed to receiye and divide the pro- 
perty : (Jn the goods of Saunders, 11 Jur. N. S. 1027.) 

(c) Where the testator, after directions as to the disposal of 
the estate, concluded as follows : " I know of nothing else, 
my dear Eliza, to trouble you with, and trust that this 
will not inyolve you in much " : (In the goods of Manly, 
81 L. J. 198, P. & M.) 
In these cases the parties were held not to be executors according 
to the tenor : 

(a) Where certain persons were directed to pay debts, and 
funeral and testamentary expenses out of a particular fund: 
{In the goods ofTooney, 84 L. J. 8, P. & M.) 

{b) Where a legatee was directed to pay the funeral expenses 
out of his legacy : {In the goods of Smith, 84 L. J. 15, 
P. &M.) 

(c) Where the whole of the personal estate was left to a 
trustee upon trust for a specific purpose : {In the goods of 
Jones, 81 L. J. 199, P. & M.) 

84. A mil contains the following clause: — "/ appoint my sister 
my executrix, only requesting that my nephews C and D, mil kindly 
act for and with my sister'* What status have C. and D. in the 
administration of the estate f 

They will be "executors according to the tenor" : {In the goods 
of Brown, 2 P. D. 110.) 

85. A. has promised B. that he will act as his executor, and is 
accordingly nominated to the office ; B. dies ; is A. entitled to renounce 
probate f 

Benimoiation. No man has a right to make another executor without his con- 
sent ; and even if in the lifetime of the testator he has agreed to 
accept the office, it is still in his power to recede. It will be very 
proper for him to do so if he finds that his charge as executor will 
be different from what he conceived it was to be when he entered 
into the engagement : {Per Lord Bedesdale in Doyk v. Blake, 2 Scho. 
& Ler. Ir. 289.) An executor, however, cannot renounce after he 
has taken problite. 
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SQ, What would amount to an " intermeddling " so as to prevent 
the persona nominated executors from renouncing t 

Any prooeedings by which they show that it is their intention to 
act as executoTSi as paying the testator's debts, advertising for 
oreditoxB, &c. 

87. How is renunciation effected? 

By a renunciation, in the prescribed form, filed in the registry. 
In the form is contained, in addition to the actual renunciation, a 
declaration by the executor that he has not intermeddled in the 
personal estate and effects of the deceased, and that he will not 
thereafter intermeddle therein with intent to defraud creditors. 
One disinterested witness is sufiScient. 

88. How long is an executor allowed to make up his mind as to 
whether he unll take or renounce probate f 

This is in the discretion of the judge. It varies according to the 
circumstances of the case, and to some extent depends upon the 
nature of the estate. 

89. A, hy his will, made since the Prolate Act, appointed B,, C, 
and D, his executors ; B, alone proved, power Being reserved to C» and 
D, ; after B.*s death, C, and D, renounced; B. left executors. Who 
is the legal personal representative ofA.f 

As the rights of 0. and D. entirely ceased on their renouncing 
probate, the executors of B. will be the legal personal representa- 
tives of A. 

90. A testator appoints Jones and Bohinson executors. Jones is 
vnlling to act, but Bobinson declines, and also refuses to execute a 
formal renunciation. Can you obtain probate for Jones f and, if so, 
in what way f 

Jones would be admitted to probate in the ordinaiy way, and 
power would be reserved to Bobinson to prove if and whenever he 
should apply for probate. 

91. TJixder what circumstances can a married woman executrix 
renounce probate without her husband joining in the renunciation f 

Where she has been judicially separated from him, or has 
obtained a protection order ; and in any other case in which the 
court shall, in the exercise of its discretion^ think fit. 
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Difference 
between ez- 
eontors and 
administra- 
tors. 



Duties of. 



92. Mention some of the principal points of difference between 
executors and administrators, 

(a) An executor is a person in whom the testator had placed 

his confidence; an administrator is appointed by the 
Oourt of Probate, and until such appointment the 
personal estate of the intestate yests in the judge : (21 & 
22 Vict. c. 95, 8. 19.) 

(b) The powers of an executor begin at the death of the 

testator ; those of an administrator upon the grant of the 
letters of administration. 

(c) In case there are no persons entitled in distribution, an 

executor may take, beneficially, the undisposed-of residue 
of the personal estate ; an administrator can never derive 
any benefit by virtue of his office. 

93. WTiat is the first duty of an executor or administrcUor t 

To bury the deceased in a manner suitable to the estate, and the 
law will implt/ a promise on his part to pay a person, who, upon 
the neglect of the executor, has performed this duty. As to what 
is mitdble to the estate of the deceased, the rule appears to be that 
the executor is entitled to be allowed reasonable expenses, accord- 
ing to the testator's condition in life, and if he exceeds those, he 
is to take the chance of the estate turning out insolvent; no 
precise sum can be fixed to govern executors in aU cases ; it must 
obviously vary in every instance, not only with the station in life of 
each particular testator, but also with the price of the requisite 
articles at the particular place : (Browne's Probate Practice, citing 
Edwards v. Edwards, 2 Gr. & M. 612 ; Reeves v. Ward, 2 Scott, 
396.) 

94. What expenses come next in order f 

Those of proving the will, or taking out letters of administra- 
tion, as the case may be : (Tugwell v. Hayman, 3 Gamp. 298.) 

95. Why should an executor or administrator collect the personal 
estate with as mv>ch diligence as possible f 

Because, if by the delay of the executor or administrator a 
debtor becomes enabled to avail himself of the Statute of Limita- 
tions, the executor or administrator will be personally liable for the 
loss : {Taylor v. Newton, 1 Lee, 15.) And it is only fair to the 
creditors and those who are beneficially interested, that the estate 
should be distributed as soon as reasonably may bei 
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96. Mention some debts which, hy virtue of Acts of Parliament, 
have precedence over those of ordinary creditors. 

(a) Grown debts : (Magna Gharta, c. 18.) 
(h) The debts of ofiScers and soldiers in actual service: (58 
Geo. 3, c. 73, s. 1.) 

(c) Money due from overseers of the poor : (17 Q«o. 2, c. 38.) 

(d) Money due from executors of persons entrusted with moneys, 

&;c., of friendly societies : (18 & 19 Vict. c. 63, s. 23.) 

(e) And from executors of officers of savings banks : (3 & 4 

Will. 4, c. 14, s. 28.) 

97. What was enacted by 33 ^ 34 Vict, c, 46 ? 

In cases of administration of the estates of persons dying since 
1869, all the creditors, as well specialty as simple contract, shall be 
treated as standing in equal degree, without prejudice to any 
security held by any creditor for payment of his debt. 

98. What acts can an executor do before probate f 

He may perform all the ordinary acts of administration, such as 
receiving and giving receipts for debts due to the testator, paying 
the debts owing by the testator, and selling and assigning any 
part of the personal estate. But when evidence is required of his 
nght to intermeddle, the probate is the only valid proof, without 
it, therefore, no action or suit can be maintained, although pro- 
ceedings may be commenced before and carried up to the point 
where the evidence is required : (Williams's Pers. Prop.) 

99. What is the effect of the re-marriage of a widow upon a 
probate which had been granted to her '^ as executrix during 
widowhood *' .* 

In such a case the probate granted to her would cease ; and she 
would have no power to transmit the executorship : (Goote's Probate 
Practice.) 

1 00. What is necessary to perfect the chain of executorship through 
a feme eocecutrixf 

The probate of her will must contain an express limitation 
referring to the executorship : (Ooote's Probate Practice.) 
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Definition. 



Married 
woman. 



Order. 



SIMPLE ADMINISTRATION. 

101. In whom does the personal estate of an intestate vest imme- 
diately on his death ? 

In the President of the Probate, Diyorce, and Admiralty Division 
of the High Court of Justice : (21 & 22 Vict. c. 95, s. 19 ; 36 & 37 
Vict. c. 66.) 

102. Enumerate the various kinds of administration which can be 
granted of the estates of intestates. 

(1) Simple administration. (2) Administration cum testamento 
annexo, (3) Limited grants, which are of three classes : (see Q. 
138.) 

103. What are letters of administration f 

An authority from the Court of Probate and sealed with its seal 
to the person named therein to administer the personal estate and 
effects of a deceased person also named therein. 

104. What persons are disqualified from being administrators f 
Infants, idiots, and lunatics. 

106. What is required in the case of a married woman ? 

Usually the consent of her husband, testified by his execution of 
the administration bond ; but where the wife is entitled to adminis- 
tration, and the husband refuses to execute, she will be appointed. 
In this case, however^ some person must execute the bond in 
substitution for the husband : (In the goods of Sutherland, 31 L. J. 
126, P. & M.) 

106. Does the court require the assent or intervention of the husband 
before granting probate to a feme covert executrix, or administration to 
a feme covert applicant, and, if so, to what extent f 

It appears to have been the practice in the registry to allow a 
married woman to take probate without requiring the consent of her 
husband (Dixon's Law of Probate) ; but in the case of a married 
woman applicant for administration, the husband is required to exe- 
cute the administration bond, as above mentioned. 

107. Mention the order in which the next of kin of the intestate are 
entitled (a) to administration. 

(a) Husband or wife. 

(b) Ohild or children. 



(a) i.«., entitled as between themselves. 
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(c) Grandchild or grandchildren. 

(d) Great grandchildren. 

(e) Father. 
(/) Mother. 

(g) Brothers and sisters. 

(h) Grandfathers or grandmothers. 

(») Nephews and nieces, uncles, aunts, great grandfathers, or 
great grandmothers. 

(J) Great nephews, great nieces, &c., aU being equally entitled 
who stand in the same degree ; and it must be remem- 
bered that in all cases the next of kin means the next of 
kin at th^ death of the deceased^ not at the time of making 
application for the grant : (Browne's Probate Practice.) 

108. State the ground upon which the court acta in giving aprefer^ 
ence or priority to certain applicants for administration over others 
who are not in the same degree. 

This may be traced back to the provisions of the 81 Edw. 8, c. 
11, and 21 Hen. 8, c. 5. By the former statute it is enacted that 
" the ordinaries shall depute the next and most lawful friends of the 
deceased intestate to administer his goods ;" and by the latter, that 
the ordinary shall '' grant administration of the goods of the person 
deceased to the widow of the same person deceased, or to the next 
of kin, or to both, as by the discretion of the same ordinary shall be 
thought good." 

109^ A farmer dies intestate, leaving a widow and an only child, 
an infant. It is desired that the intestate* s brother, who is also a 
farmjsr, shall administer to the estate, so as to carry on the farm for the 
benefit of the widow and child. Can administration be taken out by 
the brother, and, if so, howl 

The widow should first renounce administration and nominate the 
brother, and the renunciation and nomination must be filed in the 
registry, after which administration will be granted to the brother : 
(see Ooote's Probate Practice.) 

110. There were three brothers, A,, B,, and C« A, and B, died 
intestate and unmarried, leaving C, their next of kin, and others also 
entitled in distribution. Then C, died, having by his will appointed 
his wife, who survives him, universal legatee and eoeecutrix, and it 
becomes necessary to administer to the estates of A. and B. Who 
mil be entitled to the letters of administration, and why f 

Where the next of kin of the original intestate is dead, the 
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general practice of the registry is to prefer a party originally entitled 
in distribution to a party Having a derivative interest, e.g., the per- 
sonal representative of the next of kin ; but there is nothing to 
prevent the court, on sufficient grounds shown, from departing from 
this practice (Browne's Probate Practice, citing In the goods of Carr, 
IP. &D. 291.) In the case put, therefore, in the absence of any 
special reason to the contrary, administration would be granted to 
one of the " others also entitled in distribution/' mentioned in the 
question. 

111. Will the court grant administration to more than one person, 
and, if so, how many ; and when would such grant cease f 

fJL«* ^^"^'" The court never makes a joint grant if it can possibly avoid it ; 
and when several apply, the court will not grant letters of adminis- 
tration to more than three persons, unless, indeed, some special cir- 
cumstances induce it to forego the general rule : (Browne's Probate 
Practice.) Such a grant would cease on the death of the last sur- 
viving administrator. 

112. Why does the court as a rule refuse to appoint joint admms" 
trators f 

The court prefers, cceteris paribus, a sole to a joint administration, 
because administrators must join and be joined in every act, which 
would not only be inconvenient to themselves, but also to those 
having claims on the estate : (E, of Warwick v. Oreville, 1 Phill. 
126.) 



tration. 



Whole, and 
hall blood. 



118. What is th£ rule as to the grant (a) when administration is 
contested ly two persons of the whole blood in an equal degree ofrc' 
lationship, and (b) where the contest is between one of the whole blood 
and one of the hcUf blood f 

(a) Where both are of the whole blood the court prefers one who 
is a man of business to one who is not. A next of kin who is a 
legatee is preferred to a next of kin who is not. Cceteris paribus, 
the male is preferred to the female. But above all, the court prefers 
the one who has the largest interest, or on whom the majority of 
the other next of kin fixes. Moreover, if things were otherwise pre- 
cisely equal, being the elder brother would incline the balance : 
(Goote's Probate Practice.) 

{b) The whole blood is preferred if the two claimants are in the 
iiame degree. 
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114. A, B, married tmce. By his first wife he had a daughter, 
who married a Mr. Harper, hy whom she had two sons. By his 
second wife A. B. also had a daughter, who married a Mr, Smith, 
Mrs, Smith died a widow, childless and intestate, and leaving personal 
estate. At her death her sole next of kin were two cousins of the whole 
blood, and the two sons of Mrs, Harper, Who would be entitled to 
administer to Mrs. Smith* s estate, and why t 

The nephews of the half blood (Mrs. Harper's sons) would be 
entitled to administration before the cousins of the whole blood. As 
to which nephew the court would g^ve the preference, see Q. 118. 

115. What must be done before letters of administration will be 
granted to a creditor ? 

The next of kin must be cited to take administration, or to show 
cause why it should not be granted to the creditor. In default of 
appearance the creditor will be entitled to administration even if his 
debt be statute-barred {In the goods of Combs, L. Bep. 1 Prob. 193) ; 
but the bond must contain a condition for the distribution of the 
assets rateably amongst all the creditors : (Combs v Combs, L. Bep. 
1 Prob. 288.) The creditor must also make an affidavit setting 
forth the date when his debt became due (Rawlinson y, Bumell, 33 
L. J. 123, P. & M.), stating that all persons entitled to distribute 
the effects of the deceased have been cited (Broum v. Wildman, 
28 L. J. 54, P. & M.), and the amount of the personal estate 
of the intestate : (Briggs v. Roope, 29 L. J. 96, P. & M.) 

116. A husband and wife are hilled in the same railway accident, 
a/nd a creditor of the husband, who died intestate, is desirous of taking 
administration of his estate. What papers must he file to obtain the 
grants 

The creditor should cite the next of kin to accept or refuse 
administration, and, in default of appearance, move the court for 
the required grant. If the court orders the grant to issue, it is pre- 
sumed that, in addition to the papers required to be filed in the 
case of an ordinary administration, an office copy of the order of the 
court made on the motion must also be handed in. 

117. If a creditor applies for letters of administration to a deceased 
debtor's estate, what steps should another creditor take, and when, to 
prevent the administrator paying himself his debt in prefei'ence to other 
creditors f 

Such other creditor may bring an administration action in the 
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Ohancery Division, which will then restrain such administrator from 
so acting : (see Daniel's Ohancery Practice, 5th edit., 1471.) 

118. If a 'person of legitimate birth die intestate, having no known 
relations, and no hitsband or mfe, who is entitled to take adminis- 
tration f 

Crown. In this case the Grown wiU be entitled to the grant. If, how- 

ever, a creditor of the deceased made application he would probably 
be appointed. 

119. What is the usual course taken with regard to the admintstra- 
tion of the estate of a bastard who dies intestate, and without tvife or 
child? 

In snch case administration is usually granted to the nominee of 
the Grown ; but occasionally, by the grace of the Grown, to some 
natural relation of the deceased : (Goote's Probate Practice.) 

120. In the case of an unmarried bastard di/ing intestate, does the 
Crotvn appropriate the whole of the estate ? 

No ; a percentage only is retained as under : 

If property under £500 One-tenth. 

„ „ 1000 One-eighth. 

„ „ 5000 One-sixth. 

„ „ 10,000 One-fourth. 

If £10,000 or upwards One-third. 

The remainder is divided amongst the natural relatives of the 
bastard : (Eoyal Warrant, 25th July, 1771.) 

121. What was enacted b^ sect. 78 of the Court ofProbaie Act, 
1857, as to the appointment of an administrator under certain circum- 
stances by the court itself? 

AdminiBtra- That where a person shall die intestate as to his personal estate, 
tiona under q^ leaving a will affecting personal estate, but without having 
appointed an executor thereof willing and competent to take 
probate, or where the executor shall at the time of the death of 
such person be residing out of the United £[ingdom, and it shall 
appear to the court to be necessary or convenient in any such case, 
by reason of the insolvency of the estate of the deceased, or other 
special circumstances, to appoint some person to be the administrator 
of the personal estate of the deceased, or any part thereof, other 
than the person otherwise entitled to administration, it shall not 
be obligatory upon the court to grant administration to such last- 
mentioned person, but the court may, in its discretion, appoint such 
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person as the oonrt shall think fit to be such administrator upon 
his giving snch security (if any) as the court shall direct, and 
eyery such administration may be limited as the court shall think 
fit. 

122. Draw an oath for administrator who is entitled to the grant 
as the coustn^german and one of the next of kin of the deceased, who 
was unmarried. 

In thb High Court of Justiox. Form of oath. 

Probate, Divoroei and Admiraliy Diyision. 

(Probate) The Principal Begiatry. 

In the goods of A. B, deceased. 

I, 0. P., of make oath and say that A, B., late of deceased, 

died a bachelor [or a spinster] without parent, brother or sister, onole or 
annt, nephew or nieccy and intestate, and that I am the lawful consin-german 
and one of the next of kin of the said deceased ; that I will faithfully admi- 
nister the personal estate and effects of the said deceased by paying 
jnst debts and distributing the residue of said estate and effects 

according to law ; that I wiU exhibit a true and perfect inyentory of all and 
singular the said estate and effects, and tender a just and true account thereof 
wheneyer required by law so to do ; that the said deceased died at 
on the day of 18 , and that the whole of the personal estate 

and effects of the said deceased does not amount in yalue to the sum of 
pounds, to the best of my knowledge, information, and belief. 
Swoniy &o. 

(Signed) 0. D. 

128. Before the grant of letters of administration, what security 
must he given hy the administrator f 

It is enacted by the Oourt of Probate Act, 1857, that eyery person Bonds, 
to whom any grant of administration shall be committed shall giye 
bond to the judge of the Oourt of Probate to enure for the benefit of 
the judge for the time being, and, if the Oourt of Probate or (in the 
case of a grant from the district registry) the district registrar shall 
require, with one or more surety or sureties, conditioned for duly 
collecting, getting in, and administering the personal estate of the 
deceased, which bond shall be in such form as the judge shall by 
order direct : (20 & 21 Vict. c. 77, s. 81.) 

124. Are there any exceptions to the above enactment f 

By the same section it is proyided that it shall not be necessary 
for the solicitor of the affairs of the Treasury, or the solicitor of 
the Duchy of Lancaster, applying for or obtaining administration to 
the use or benefit of Her Majesty to giye any such bond. 
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125. Does the Act mention anything as to the penalty in which such 
bonds are to he conditioned f 

Yes. It is enacted that such bonds shall be in a penalty of double 
the amount under which the estate (a) and effects of the deceased 
shall be sworn, unless the court or district registrar, as the case may 
be, shall in any case think fit to direct the same to be reduced : 
(20 k 21 Vict. c. 27, s. 82.) 

126. Has the court or district registrar power to direct more bonds 
than one to be given f 

Tes. This may be done so as to limit the liability of any surety 
to such amount as the court or district registrar shaU think reason- 
able : (20 & 21 Vict. c. 77, s. 82.) 

127. May an administration bond under any circumstances be 
dispensed with other than as mentioned in Answer 124 ? 

It may not : (In the goods of Poms, 34 L. J. 55, P. &. M.) 

128. Does the court ever allow the penalty to be reduced f 

It does in some cases, as where the administrator is unable, through 
poverty or otherwise, to obtain the necessary sureties, particularly 
if there are no debts, and the estate is small : {In the goods of Harri- 
gan, 32 L. J. 204, P. d^ M. ; also see In the goods of McDonald, 32 
L. J. 132, P. & M.) 

129. Will the court permit the discharge of the original sureties, and 
allow others in substitution f 

It will not : {In the goods of Stack, L. Bep. 1 Pro. 76.) 

130. What may be done in case the condition of an administration 
bond has been broken f 

The court may, on application made on motion or petition in a 
summary way, and on being satisfied that the condition of any such 
bond has been broken, order one of the registrars of the court to 
assign the same to some person to be named in such order, and such 
person, his executors or administrators, shall thereupon be entitled 
to sue on the said bond as if the same had been originally given to 
him instead of to the judge at the court, and shall be entitled to 
recover thereon, as trustee for all persons interested, the full amount 
recoverable in respect of any such breach. 

(a) This, of oonrse, means ^ersonol estate. 
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131. When were the principal Statutes of Distrihuiion passed f 

In the reigns of Oharles 2, and James 2 : (22 & 23 Oar. 2, c. 10 ; 
1 Jac. 2, c. 17.) 

132. Construct a table showing t?ie order of distribution of the per- 
sonaUy amongst the next of kin in case of intestacy. 

Jf the intestate dies His personal representatives 

leoAnng : take as follows : 

Wife and child^ or cliildren ... One-third to wife, rest to child, or 

children; and if the children 
are dead, then to their lineal 
descendants, except snch child 
or children, not heirs-at-law, 
who had estate by settlement of 
intestate in his lifetime equal to 
other shares. 

Wife only Half to wife, rest to next of kin in 

equal degrees to intestate, or 
their legal representatives. 

No wife or child All to next of kin and to their legal 

representatives. 
OhUd, children, or representa-) ^ ^^ j^.^^ j^^^^ ^^ ^^^^ 

tives of them ) 

Ohildren by two wives Equally to all. 

If no child, children, or repre-) All to next of kin in equal degree 

sentatives of them ) to intestate. 

Ohild and grandchild Half to child, half to grandchild, 

who takes by representation. 

Husband Whole to him. 

Father, and brother or sister... Whole to father. 

Mother, and brother or sister... Whole to them equally. 

Wife, mother, brothers, sisters^ '^ Half to wife, residue to mother, 

and nieces ) brothers, sisters, and nieces. 

-_.. ., , . (Two fourths to wife, one fourth to 

Wife, mother, nephews, and J ., j xi. r _lt. x 

' r » ^ mother, and other fourth to 

nieces / v ^ . 

I nephews and nieces. 

Wife, brothers or sisters, and) Half to wife, half to brothers or 

mother ) sisters and mother. 

Mother only The whole. 

Wife and mother Half to wife, half to mother. 

Brother or sister of whole \ 

blood, and brother or sister^ Equally to both, 
of half blood ) 

D 
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If the intestate dies His personal repre8entaUt}es 

leaving : take as foUows : 

Posthumous brother or sister,) ,, n r i. .1. 
., >• Equallv to both, 

and mother , ) ^ 

Posthumous brother or sister,) 

and brother or sister born in>- Equally to both. 

lifetime of father ) 

Father's father, and mother's^ 

mother, uncle or aunt's chil- 

dren, and brother or sister's C "^ ^ * * 

grandchildren J 

Grandmother, uncle or aunt... All to grandmother. 
Two aunts, nephew and niece.. Equally to all. 
Uncle and deceased uncle's child All to uncle. 
Uncle by mother's side, andi 

deceased uncle or aunt's > All to uncle. 

child ) 

Nephew by brother, and nephew) -n n -^ / \ 

by half sister...: ......} Equally ;,«• c«;„<«. (a) 

Nephew by deceased brother, ") -n 1 . 11 

^ _ •; _ . , f Each m equal shares per capita 

and nephews and nieces by > j x . • / \ 

, \ . '^ \ and not per stupes, (a) 

deceased sister J 

Brother and grandfather Whole to brother. 

Brother's ffrandson, and brother) rn j i-i. 

« ' [ To daughter, 

or sister s daughter ) 

Brother and two aunts ......... To brother. 

Brother and wife Half to brother, half to wife. 

Mother and brother Equally. 

Half to wife, a fourth to mother, 
Wife, mother, and children of \ and a fourth per stirpes to de- 
a deceased brother or sister... J ceased brother or sister's chil- 
dren. 



(a) Per capita, is where the claimant takes in his ovm right, and not as 
representative of another ; as if the next of kin are three brothers of the 
intestate, A., B., and C, the effects are divided into three eqnal parts, one 
to eaeh. Per stirpes, is where persons take as representatives; as if the 
deceased had three brothers, A., £., and C, and at his death one of them 
(say A.) is dead, leaving children, and B. and 0. are living ; the effects 
will be divided into three equal parts, of which B. and C take one each 
per capita, and the third part will be equally divided among the children 
of A,, who take his share per stirpes, as his representatives standing in his 
place. 
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JJ the intestate dies His personal representatives 

leavim^ : take as follows : 

-_.-,., . . , fHalf to wife, a fourth to brother 

Wife, brother, or sister, and \ . . .. r ao. 

, :__ ^ - ,, ., 1 or sister per capita, one fourth 

children of a deceased brother < . ^ j i. xi. • x » 

J to deceased brother or sisters 

\ childiQn per stirpes, 

_ ._ .. , ,., , cHalf to brother or sister p«r capi to, 

Brother or sister, and children ir^irx i.'ij «j j 

_ _ ,, ., . •< half to children of deceased 

of a deceased brother or sister ) x^ .1^ • . .• 

(. brother or sister per stirpes, 

Qrandfather and brother All to brother. 



ADMINISTRATION CUM TESTAMENTO 

ANNEXO. 

133. Mention the principal cases in which administration will he 
granted vnth the will annexed f 

(1) Where no person is nominated executor, or if a person so Principal 
nominated is unknown, and in cases within the 73rd section of the **®®®- 
20 & 21 Vict. c. 77. (a) 

(2) Where only one person is nominated executor, and he 

(a) Befuses to act. 

(b) Is incapable of acting. 

(c) Dies before the testator. 

(d) Dies after the testator, but before probate. 

{e) Dies intestate after probate, but before fuU administra- 
tion. 

1 34. To whom will letters of administration cum testamento annexe 
be granted? 

The rule upon which the court acts is the same in this respect as To whom 
in cases of simple administration, viz. : that person is preferred who ^^^^^ted, 
is most interested. In case two or more parties have equal rights or 
interests, the court will decide upon the administrator : {Atkinson v. 
Bernard, 2 ThU dlQ.){b) 

135. Who would be preferred from among the following : (a) the 
widow, (b) the next of kin, (c) the residuary legatee f 

The residuary legatee : {Atkinson v. Bernard, 2 Phil. 320.) 



(a) See Q. 121. (b) See Q. 113. 

D 2 



36 Law and Peactice op the Court of Pbobatb. 

136. A husband appointed his vnfe sole executrix and residuary legO' 
tee, and he and she were both droumed in the wreck of the same ship, 
and there is no evidence as to survivorship. To whom will the court 
grant administration ? 

To the next of kin of the husband, because the next of kin of the 
wife (on whom the burden of proof lies, as they claim derivatively 
and not directly) cannot prove that the wife was the survivor: 
(Coote's Probate Practice.) 

137. In what cases will administration be granted to the next of 
kin, although the deceased has left a will ? 

If the executors (if any) and the residuary and principal legatees 
have been served with a citation to propound the will, and have 
not appeared to the citation : (Coote's Probate Practice.) 



LIMITED GEANTS. 

138. Into what classes may limited grants of administration be 
divided ? 

Into three, viz., those which limit the representation in respect of : 
(a) Estate. 
(h) Time. 
(c) A particular object. 

139. Mention the more usual cases in which the representation is 
limited in respect of estate ? 

(a) To a trust or other particular fund. 

(b) To the property of a married woman, disposed of under a 

power. 

(c) De bonis non (i.e,, where an executor who has left no execu- 

tor able and willing to act, or an administrator, has died 
leaving the property of the deceased partly or wholly unad- 
ministered) : (Browne's Probate Practice.) 

140. Mention the more usual cases in which the representation is 
limited in respect of time. 

(a) Till a will be found. 

(b) Durante absentid. 

(c) Durante minontate. 

(d) Durante dementid. 

(e) Pendente lite : (Browne's Probate Practice.) 
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141. By virtue of wliat authority is an administrator pendente lite 
appointed? 

By that of the Court of Probate Act, 1857, by which it is enacted P&ndente 
that pending any suit touching the validity of the will of any ^**^- 
deceased person, or for obtaining, recalling, or revoking any probate 
or any grant of administration, the Court of Probate may appoint 
an administrator of the personal estate of such deceased person : 
(sect. 70.) 

142. What are the powers of the administrator so appointed? 

The same section enacts that he shall have all the rights and 
powers of a general administrator, other than the right of distribut- 
ing the residue of such personal estate, and shall be subject to the 
immediate control of the court, and act under its direction. 

143. Has the Court of Probate power in any case to appoint a 
receiver of real estate f 

It is enacted by the above Act that the Court of Probate may Beoeivers. 
appoint any administrator appointed as mentioned in sect. 70, or any 
other person, to be receiver of the real estate of any deceased person 
pending any suit in the court touching the validity of any will of 
such deceased person by which his real estate may be affected ; and, 
such receiver shall have such power to receive all rents and profits 
of such real estate, and such powers of letting and managing 
such real estate, as the court may direct : (sect. 71.) (a) 

144. Can such receivers he called upon to give security ? 

Yes ; the court may require security by bond in such form as by 
any rules and orders shall from time to time be directed, with or 
without sureties, from any such receiver, and the court may on 
application made on motion, or in a summary way, order one of the 
registrais of the court to assign the same to some person to be 
named in such order, who may enforce the same as if originally 
given to him, and recover thereon, as trustee for all persons inte- 
rested, the full amount due in virtue thereof : (21 & 22 Vict. c. 95, 
sect. 21.) 

145. Mention some instances in which grants have been made limited 
to a particular object. 

(a) Ad litem, limited to recover certain sums, to substantiate Particalar 
proceedings in Chancery. objects. 

(a) On applioation for appointment of a receiver under this section, it 
must be shown by affidavit that the heir-at-law has been cited : {Purdey y. 
Field, 33 L. J. 73, P. & M.) 
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{h) To the receipt of dividends in the English fnnds. 

(c) To assign a term. 

(d) To collect the goods of the deceased (ad colUgenda bona). 

(e) To deal with a sum set apart to meet two legacies : (Browne's 

Probate Practice.) 

146. ^ sole executor becomes lunatic before taking the grant; what 
grant will the court make, and to whom ? 

The court will make a limited grant to his committee during his 
lunacy : (Williams on Executors.) 

147. Explain what is meant by the following grants of admimstra" 
tion: (a) cseterorum ; (b) "save and except;" (c) supplemental or 
cessate. 

CcBterorum, (a) Where the representation of a deceased is divided by except- 

0., gran b. ^^ ^ previous portion out of the residue, the supplemental grant is 
called a grant cceterorum. As, where administration testamento 
annexo of the wiU of a married woman made under a power, was 
granted, limited to the extent of the power, to the person appointed 
by the wQl ; to the husband was decreed a general grant cceterorum 
bonorum, [The larger grants in the cases mentioned under QQ. 
139 and 145 are instances of cceterorum grants.] 

(b) This is the reverse of a cceterorum grant — it precedes instead 
of following the particular or limited grant, as in the case above 
mentioned, if the grant were made to the husband first, it would be 
a general grant as to all his wife's goods and chattels, save and ex' 
cept such as she was entitled to dispose of, and had disposed of under 
the power. 

(c) Where, however, the representation is limited in point of 
time [see Q. 140] it is obvious that, as the whole representation is 
granted, although only for a time, no other grant can be made until 
such time has elapsed. Then, and not till then, can the party 
entitled apply for a general and regular grant. This is called 
a supplemental or cessate grant : (Browne's Probate Practice.) 

148. When, an administrator dies, leaving part of his deceased's 
goods unadmdnistered, who is entitled to the grant of administration 
de bonis non f 

In making grants de bonis, the court is governed by the same rules 
which apply to original grants, and will grant administration, with 
or without a will annexed, of the deceased's unadministered effects, 
to the same persons only who have a right or interest sufficient to 
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have entitled them to original grants, if they had applied for them, 
the executor, of coarse, being excepted : (Goote's Probate Practice.) 

149. Testator appointed A, and B, executors and residuary legatees 
in trust, and gave residue to C. for life, and afterwards to D. ; all 
survived testator, but havedied^ leaving certain consols unadministered ; 
in what event is a de bonis grant necessary, and who must apply 
for it f 

This will be necessary if there is no executor of the snrvivor of A. 
and 6. who is able and willing to act. The proper party to make 
the application wUl be the personal representatiye of the residuary 
legatee, D. 

150. B, died having made a will of which he appointed his wife 
with others executrix. She proved the tvill and survived the other 
executors. She then mairied again and during her second coverture 
made a will under a power and appointed her then husband sole 
executor thereof Upon her death letters of administration with her 
will annexed were granted to her second husband, who survived her 
and was the sole person entitled to the pei'sonal estate over which she 
had no disposing power. Will the second husband by virtue of such 
administration sufficiently represent the testator B,, part of whose 
estate is unadministered, or must administration be taken to B,*s estate f 
Give a reason for your answer. 

The second husband will not, by virtue of such administration, 
sufficiently represent the testator B., it being the rule that an 
administrator of an executor does not represent the original testator, 
while the executor, of an executor does. The second hunband must, 
therefore, take out letters of administration de bonis nan to the estate 
ofB. 



MlSCBLLANEOUS. 

151. Within what time may a grant be revoked f 

There is no limitation either by the common or statute law. Bsvocatlon 
Lapse of time, acquiescence, or receipt of legacies, does not bar the ^^ ^rant. 
next of kin from requiring the executors to proye a will in solemn 
form, or show cause why the probate should not be revoked : 
(Merryweather y. Turner, ^ Qxixi. ^02.) 

152. How may a probate or grant of letters of administration be 
revoked f 

An affidavit of the necessity must be made, which, with the 
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grant, is left by the solicitor making the application with the Olerk 
of the Papers, and a form of registrar's order is handed to him, 
which he fills up. The papers are then forwarded to the registrar, 
who signs the order, outs o£P the seal of the court, and signs a 
notation made on the grant, " Eevoked-by order dated 18 ," 

and the papers are returned to the Olerk of the Papers who files 
them : (see Browne's Probate Practice.) If the grant cannot be 
produced, the court will revoke it, though it cannot cancel it: 
(Ooote's Probate Practice.) 

153. If payments have been made bonll fide to or hy an executor or 
administrator y and the probate' or letters of administration are after' 
wards revoked, what is the result f 

Bond fide Such payments made to an executor or administrator are a legal 

discharge to the person making them ; and the executor or adminis- 
trator who shall have acted under any such revoked probate or 
administration may retain and reimburse himself in respect of any 
payments made by him which the person to whom probate or ad- 
ministration shall be afterwards granted might have lawfully made : 
(20 & 21 Vict. 0. 77, s. 77.) 

If54. What further protection does the Court of FrobcUe Act, 1857, 
afford in case of a defect in or circumstances affecting the validity of a 
probate or letters of administration f 

It is enacted that all persons and corporations making or permit- 
ting to be made any payment or transfer bond fide, upon any pro- 
bate or letters of administration under the authority of the Act, 
shall be indemnified and protected in so doing, notwithstanding any 
defect or circumstance whatsoever affecting the validity of any 
probate or letters of administration : (sect. 78.) 

155. A. contracts to sell real estate, but dies before completion of 
the purchase; is probate duty payable in respect of the purchase 
money f 

Yes : {Attorney-General v. Brunning, 30 L. J. 379, Ex.) 

156. Write out the scale of duties payable in respect of legacies. 

Legacy duty. Children, or their descendants ••• per cent. 

Brothers, or sisters, and their descendants 3 „ „ 

Uncles, or aunts, or their descendants 5 „ „ 

Great uncles, or great aunts, or their descendants 6 

All other relations, or strangers in blood 10 



9i if 
99 99 
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157. Are there any exoeptiom to the above f 

Yes ; husbands and -wives^ and the royal family pay no legacy 
duty. 

158. Mention some of the cases in which it is made by statute unfieces- 
sary to take out probate or administration to obtain payment or legal 
possession of personal estate belonging to a deceased person. 

In respect of 

(a) Naval money and effects under or amounting to 100/. : 

(28 & 29 Vict. c. 111.) 
{b) Officers' and soldiers' pension^ prize money^ and pay not 
exceeding 60L : (11 Geo. 4 & 1 WiU. 4, c. 41.) 

(c) Surplus of arrears of pay, &c., of officer or soldier in Indian 

army remitted to England, and not exceeding 50/. : (3 & 4 
Vict. c. 31.) 

(d) Money and effects of merchant seamen not exceeding 50/. : 

(17 & 18 Vict. c. 104.) 

(e) Deposits in the savings bank for seamen : (19 & 20 Vict. 

c. 41.) 
(/) Deposits in savings banks not exceeding 50/. : (26 & 27 

Vict. c. 87.) This includes the Post Office Savings 

Banks. 
(g) Money due from trustees of friendly societies not exceeding 

50/. : (3 & 4 Vict. c. 110; 18 & 19 Vict. c. 63.) 
(A) Money due from the Treasury to deceased civil servants, 

under 100/. : (31 & 32 Vict. c. 90.) 

159. Oive one or more instances in which a legcd personal represent 
tation is required to a deceased person, although he has left no personal 
estate of his own. 

Where he has left personal property in respect of which he was sole 
trustee. Also where the deceased person met with his death through 
the negligence of another, a personal representative may be ap- 
pointed to bring an action for compensation : (see Goote's Probate 
Practice.) 



IP .A. 12; T II-. 

THE PRACTICE IN NON-CONTENTIOUS 

BUSINESS. 



THE PRINCIPAL REGISTRY. 

* Thi8 indicates that the question and answer may he taken to apply 

. also to the district registries. 

1 60. Where may application for probate or letters of administra- 
tion he made f 

Applicftidon Application may be made at the principal registry in all cases : 

for grants. (R^ie 1, Principal Eegistry, Non-Cont. (a) 

161. Through or hy whom may application for probate or letters of 
administration be made f 

Through a proctor, or solicitor, or in person by executors and 
parties entitled to grants of administration ; but these latter appli- 
cations will not be receiyed by letter, nor through the medium of 
any agent : (Rule 2, P. B. Non-Oont.) 

162*. Have the registrars any power to delay the issue of the 
grant? 

Yes. They are not to allow probate or letters of administration 
to issue until all the inquiries which they may see fit to institute 
have been answered to their satisfaction. They are notwithstanding 
to afford as great facility for the obtaining grants as is consistent 
with a due regard to the prevention of error or fraud : (Rule 3, 
P. B. Non-Cont.) 

(a) Ab to applications to l^e district regfistries, see Q. 220, post. 
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163. What proceedings are requisite fer proving a will in common 
form, and what facta mitst be proved or stated in the executor^s 
affidavits t 

The first step is to engross the will and draw the oath and affidavit Prooeedings 
and account for the Inland Beyenne, which must be signed by the ^ co^oT 
executor and duly sworn. The oath and the affidavit and account form, 
for the Inland Bevenue, the original will and the engrossment, and 
the stamped blank form of probate must be taken, if in London, to 
the Principal Registry, and left with the Receiver of Papers, or if in 
the country, to the district registrar. The papers are then passed 
on from the receiver to the Examiner of Wills, and if the engross- 
ment is found correct, they are in due course taken to the Clerk of 
the Seat. When he is satisfied of the accuracy of the documents, and 
no impediment stands in the way of the grant passing (such as a 
caveat), he causes the probate to be filled up ' and annexed to the 
engrossment, and forwards it to the registrar for signature. The 
registrar, finding the grant to be correct, signs it. It then passes 
to the sealer, who affixes the seal of the court to it, and 
(unless a caveat against the grant being given out is entered in 
his department) he will deliver it to any person producing the 
receipt of the Receiver of Papers : (abridged from Browne's Probate 
Practice.) 

The Oath for Executors extends to the following matters : — 
(a) A belief that the paper writing thereto annexed is the true and 
original last will of the deceased, (b) That the deponent is one of 
the executors therein named, (c) That the deponent will faith- 
fully administer the personal estate, and exhibit a true and perfect 
inventory, and render a just and true account thereof whenever re- 
quired by law. (d) The value of the personal estate. 

The Affidavit for the Commissioners of Inland Revenue extends 
to the following matters : — (a) Date of death of deceased (describing 
him), place of his domicil and of his abode, {h) That the an- 
nexed account, No. 1, is a true account of the particulars and 
present value of all the personal estate of the deceased, and that the 
gross value is /. (c) That deceased had [or had not] real 

estate in this country, (d) As to personal estate abroad^ if any. 
(«) The deceased left widow lawful issue surviving. 

(/) That deceased had no personalty in United Kingdom, except as 
mentioned in account No. 1. {g) That first part of schedule thereto 
contains a true list of debts due from deceased at time of his death ; 
and, second part, a true account of the funeral expenses, (h) That 
such debts are payable out of the personalty, and are not voluntary. 
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(t) Amount on whicli duty payable, after deducting debts and 
funeral expenses. 

164*. If a testator f being domiciled in England at the time of his 
death, has, in addition to his English personalty, left effects in Scot* 
land, or in Scotland and Ireland, what is the course to he taken in 
order to obtain a grant of probate in respect of the whole of the testa- 
tor's personal estate in the United Kingdom f 

It must appear by the affidavit made for the Inlaad Bevenue 
Office that the testator died domiciled in England, and that he was 
possessed of personal estate in Scotland other than that excluded by 
22 & 23 Vict. c. 80, and the value of such personal estate must be 
separately stated in such affidavit. In case any portion of the per- 
sonal estate be in Ireland, a separate affidavit and schedule must also 
be filed. Upon all such grants a note or memorandum must also be 
written and signed by one of the registrars to the effect that the 
testator died domiciled in England : (P. B. Non-Gont. 74.) 

165. ^ Bristol man dies in Birmingham testate, leaving personal 
assets in England and Ireland. In proving his will, what special steps 
must be taken so that the grant may include, and the probate duty be 
paid upon, the whole of his estate f and how can the English probate 
be made operative in Ireland? 

Aasets in If the deceased has left property in England and Ireland only, as 

SfJ^^ "^^ *^e question seems to infer, the case is within the 20 & 21 Vict. c. 
79. There is no notation of domicil, and the executor makes the 
usual oath and affidavit for the Inland Bevenue. The total of 
the estate will comprehend the personal estate in both countries : 
(see Coote's Probate Practice.) By sect. 94 of the same Act, the 
English probate may be produced to the registrars of the Court of 
Probate in Ireland, to be re-sealed, and when so re-sealed, it will 
have the same operation as if originally granted by that court. 

166. The estate of a deceased Scotchman (whose will is proved in 
Scotland) consists of certain assets in England. What is the proper 
course for his executors to take to obtain command of these assets f 

By 21 & 22 Vict. c. 56, s. 12, the executors can, in such a case, 
have the Scotch confirmation re-sealed by the Court of Probate in 
England, which will have the same effect, as to such assets, as if 
the will had been proved here. 

167. A testator dies leaving personal estate in England and also in 
Constantinople. The will is proved in England. How should the 



Ireland. 
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executors proceed to obtain possession of assets in Constantinople, and 
what is the course to be adopted f 

The executors should obtain from the British Consular Court at 
Constantinople probate of the assets of the testator in that city, or 
obtain a re-sealing of the English probate in the Consular Court : 
(Law Examination Journal.) 



As TO Probate of Wills and Codicils and Letters op 
Administration with the Will [or Will and Codicils] 
annexed^ where the wills and codicils are dated 
AFTER 31 ST December^ 1837. 

168*. What will be required if there be no attestation clause to a 
will or codicil presented for probate, or if the attestation clause be 
insufficient f 

An affidavit from at least one of the subscribing witnesses, if Exeoation of 
they or either of them be Uving, to prove that the provisions of the 7t^ ^S^ 
1 Vict. c. 26, s. 9 (see Q. 9), and 15 Vict. c. 24 (see Q. 18), in sist Beo. 
reference to the execution were in fact complied with ; and such ^837. 
affidavit must be engrossed and form part of the probate. Ajud if 
on perusing the affidavits of both the subscribing witnesses it appear 
that the requirements of the statute were not complied with, the 
registrars must refuse probate : (Bules 4 & 5, P. B., Non-Cont.) 

169. If on perusing the affidavit or affidavits setting forth the facts 
of the case it appear doubtful whether the will or codicil has been duly 
executed, what may be donef 

The registrars may require the parties to bring the matter before 
the judge on motion : (Bule 6, P. B., Non-Cont.) 

170*. What is the rule if both the subscribing witnesses are dead, 
or if from other circumstances no affidavit can be obtained from either 
of them f 

Besort must be had to other persons (if any) who may have been 
present at the execution of the will or codicil ; but if no affidavit of 
any such other person can be obtained, evidence on affidavit must 
be procured of that fact, and of the handwriting of the deceased 
and the subscribing witnesses, and also of any circumstances which 
may raise a presumption in favour of the due execution : (Bule 7, 
P. B., Non-Cont.) 
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171*. WTKxt is the effect of interlineations and alterations f 

They are invalid unless : 

(a) They existed in the will at the time of execation. 

(b) If made after execation (L) they have been executed and 

attested in the manner required by the statute, or (ii.) the 
will has been re-executed, or (iii.) a codicil thereto has been 
subsequently executed : (Bule 8, P. B., Non-Gont.) 

172. What is the presumption of law in the case of an interlineation 
in a willy which interlineation is neither specially noticed in the atteS" 
taiion clause, nor initialed by the testator and witnesses f 

The presumption of law is that they were made after the execu- 
tion of the will : (Cooper v. Boekett, 4 Moo. P. 0. 0. 449.) But see 
Dench y. Dench, and In the goods of Cadge : (Student's Leading 
Oases, p. 355.) 

173*. Is an affidavit required in proof of interlineations or altera* 
tions having existed in the will before execution when such is th^ 
caset 

Yes ; unless they have been duly executed, or recited in, or other- 
wise identified by the attestation clause, except when the alterations 
are merely verbal, or when they are of but small importance, and 
are evidenced by the initials of the attesting witnesses : (Bule 9, 
P. B., Non-Oont.) 

174*. IVhat are the rules as to erasures and obliterations f 

They are not to prevail unless : 

(a) They are proved to have existed in the will at the time of 

execution. 
(fi) The alterations thereby effected in the will are duly 

executed and attested. 

(c) They have been rendered valid by (i.) the re-execution of 

the will, or (ii.) the subsequent execution of a codicil 

thereto. 
If no satisfactory evidence can be adduced as to the time when 
such erasures and obliterations were made, and the words erased or 
obliterated be not entirely effaced, but can, upon inspection of the 
paper, be ascertained, they must form part of the probate. In 
every case of words having been erased or obliterated, which might 
have been of importance, an affidavit is required : (Bules 10 & 11 
P. B., Non-Oont.) 

175. A testator erased in his will, with a knife, the amount of a 
legacy of200L, and in his own handwriting substituted 100/. for it^ 
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He also wrote under the attestation clause an explanatory memorandum 
of what he had done, hut such memorandum was not duly attested. 
Explain why the alteration could not take effect 

Because in order to be admitted to probate such alteration must 
have been executed in the same manner as a will. See fully hereon, 
1 Vict. c. 26, 8. 21 : (Student's Statutes, 2nd edit., p. 280.) 

176*. What is required if a will contain a reference to any deed, 
paper, memorandum, or other document of such a nature as to raise a 
question whether it ought or ought not to form a constituent part of the 
willf 

Such document must be produced with a view to ascertain Documents 
whether it be entitled to probate ; and, if not produced, its non- ^ ^^ ^ 
production must be accounted for. No such document can form 
part of a will unless it was in existence at the time when the 
will was executed: (Rules 12 & 18, P. B., Non-Oont.) 

177*. Will official notice he taken if there are any vestiges of seeding 
wax or wafers, or other marks upon the testamentary papers, leading 
to the inference that a paper, memorandum, or other document has heen 
annexed or attached to the same f 

Yes ; such marks must be satisfactorily accounted for, or the Appearance 
production of such document must be required ; and, if not P*P®'- 
produced, its non-production must be accounted for : (Rule 14, 
P. E., Non-Oont.) 

178*. What must he done in the case of the will, or administration 
with the will anneoced, of a married woman, made hy virtue of a 
power f 

The power under which the will purports to have been made must Married 
be specified in the grant : (Rule 15, P. R , Non-Oont.) (a) Zin^'^ 

As TO Peobatb op Wills, Codicils, and Testamentary 
Papers relating to Personalty, and dated before the 
1st January, 1838. 

179*. Is it necessary that a will, codicil, or a testamentary paper 
dated hefore \st January, 1838, should he signed hy the testator or 
attested hy witnesses to constitute it a valid disposition of a testator*s 
personal property t 

It is not. Although neither signed by the testator nor attested by Ezecntions 

________^____^______ of wills, &«., 

(a) The above mles respecting wills apply equally to codicils : (Rnle 16, ^^. Jan 1838 
P. E. Nota-Cont.) 



48 Law and Pbacticb of thb Coubt ov Pbobate. 

witnesses, it may neverthelesa be yalid ; but in sucli cases the 
testator's intention that it should operate as his will, codicil, or 
testamentary disposition must be clearly proved by circumstances. 
And a will, codicil, or testamentary paper signed at the end of it by 
the testator, and attested by two disinterested witnesses (although 
there be no clause of attestation), is primd facte entitled to probate : 
(Bules 17 & 18, P. B., Non-Oont.) 

180*. In the case of a mil, 4rc., dated before the 1st January, 1838, 
18 it necessary that if there were two attesting ivitnesses they should 
have been present with the testator at the same time f 

No ; it is sufficient if the testator subscribed his name or made 
his mark to the paper in the presence of one attesting witness, or 
produced it with his name already subscribed, or his mark already 
made, to one attesting witness, provided that on each occasion he 
declared it to be his will, codicil, or testamentary disposition, or 
otherwise notified his intention that it should operate as such : (Bule 
19, P. E., Non-Oont.) 

181*. What vnll be required if the will, ^c, is signed at the end 
of it by the testator, but is (a) unattested ; {Jb) attested by one witness 
only? 

(a) If there is nothing to show an intention that it should be 
attested by witnesses, the affidavit of two disinterested persons to 
prove the signature to be of the handwriting of the testator wiU be 
sufficient to entitle the paper to probate. 

(b) If there is nothing to show the testator's intention that it 
should be attested by a second witness, the affidavit of one dis- 
interested person, to the like effect, will be sufficient : (Bule 20 & 
21, P. E., Non-Oont.) 

182*. What is the effect of an eocecutor or interested person being 
one of the attesting witnesses to a will dated before the 1st January, 
1838 f 

The circumstance of a person being named as an executor in the 
will, codicil, or testamentary paper, or being interested as a legatee 
or as the husband or wife of a legatee under such will, &c., 
rendered (a) him or her incompetent to become an attesting witness 
to it, so that if the name of a person so interested appears as that 
of a subscribing witness to the will, &c., the same, so far as regards 
his or her attestation, must be considered as unattested, and his or 

(a) i,e., before the 1 Viot. o. 26. 
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her evidence in support thereof will be inadmissible, unless he or she 
shall first release his or her interest thereunder : (Bule 22, P. B., 
Non-Oont.) 

183*. Mention some circumstances under which the testamentary 
paper vnll he considered incomplete. 

If an attestation clause, or the.word ** witnesses " appear written 
at the foot of the paper, the same being unattested, or if the paper 
purport on the face of it to be a draft of a will, the copy of a will, or 
instructions for a will, it will primd facie be considered as an 
incomplete paper, and not, save under special circumstances, entitled 
to probate : (Rule 23, P. E., Non-Oont.) 

184*. What is the rule if the paper presents the appearance of 
attempted cancellation, ^c. 

Any appearance of an attempted cancellation* of a paper by Appearance 
burning, tearing, obliteration, or otherwise, and every circumstance °^ P*P®'- 
leading to a presumption of abandonment or revocation of a paper 
on the part of the testator, must be accounted for : (Bule 24, P. B., 
Non-Oont.) 

185*. What are the regulations as to alterations and interlineations 
in wills dated before the 1st January, 1838 ? 

Alterations and interlineations made by the testator, if unattested. Alterations 
are to be proved by the affidavits of two persons as to his hand- lineations. 
writing. If the same are in the handwriting of any person other 
than the testator, it will suffice to prove by affidavit that such 
alterations and interlineations were known to and approved of by 
the testator. Proof by affidavit that they existed in the paper at 
the time it was found in the repositories of the testator recently 
after his death may, under circumstances, suffice : (Bule 25, P. B., 
Non-Oont.) 

1 86*. What is the practice with respect to deeds, papers, memoranda, 
or other documents mentioned in a testamentary paper, or appearing 
to have been annexed or attached thereto f 

The rules, orders, and instructions as to wiUs bearing date since Doonmenta 
the 31st December, 1837, apply in such cases : (Bule 26, P. B., &®o®"!f J^i 
Non-Oont.) 

As TO Lettees of Administbation. 

187*. What may be required where administration is applied for 
by one or some of the next of kin only, there being another or other 
next of kin equally entitled f 

B 
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Proof by affidavit or statutory declaration that notice of sncli 
application has been given to such other next of kin : (Bnle 28, 
P. E., Non-Con t.) 

188*. WhcU are the rules as to limited administrcOionsf 

They are not to be granted unless every person entitled to the 
general grant has consented or renounced, or has been served with 
a citation and failed to appear, except under the direction of 
the judge. And no person entitled to a general grant of adminis- 
tration of the personal estate and effects of the deceased will be 
permitted to take a limited grant, except under the direction of the 
judge : (Eules 29 and 30, P. E., Non-Oont.) 

189*. What is necessary when an administrator is appointed hy 
the court under sect. 73 of the Court of Probate Act, 1857 ? 
{See Q. 121.) * 

If such appointee be other than the person who, prior to the said 
Act, would have been entitled to the grant, the same is to be made 
plainly to appear in the oath of the administrator, in the letters of 
administration, and in the administration bond : (Eule 31, P. E., 
Non-Cont.) 

190*. What may be done if the person entitled to the grant is 
residing out of England? 

Administration, or administration with the will annexed, may be 
granted to his attorney, acting under a power of attorney : (Eule 
82, P. E., Non-Cont.) 

191. What are the regulations as to grants of administration to 
guardians f 

Grants of administration may be made to guardians of minors 
and infants for their use and benefit, and elections by minors of 
their next of kin, or next friend, as the case may be, will be 
required ; but proxies accepting such guardianships and assignments 
of guardians to minors will be dispensed with : (Eule 33, P. E., 
Non-Cont.) 

In cases of infants (i.e., under the age of seven years) not having 
a testamentary guardian, or a guardian appointed by the Court of 
Chancery [or the Chancery Division of the High Court of Justice], 
a guardian must be assigned by order of the judge, or one of the 
registrars ; the registrar's order is to be founded on an affidavit, 
showing that the proposed guardian is either de facto next of kin 
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of the infants, or that their next of kin de facto has renounced his 
or her right to the guardianship, and is consenting to the assign- 
ment of the proposed guardian, and that such proposed guardian is 
ready to undertake the guardianship : (Eule 34, P. E., Non-Oont.) 

Where there are both minors and infants, the guardian elected 
by the minors may act for the infants, without being specially 
assigned to them by order of the judge, or a registrar, provided 
that the object in view is to take a grant. If the object is to 
renounce a grant, the guardian must be specially assigned to the 
infants by order of the judge, or of a registrai* : (Eule 35, P. E., 
Non-Oont.) 

In all cases where grants of administration are to be made for 
the use and benefit of minors or infants, the administrators are to 
e^shibit a declaration on oath of the personal estate and effects of 
the deceased, except when the effects are sworn ui^der the value of 
20L, or when the administrators are the guardians appointed by the 
Court of Chancery [or the Chancery Division of the High Court of 
Justice], or other competent court, or are the testamentary guardians 
of the minors or infants : (Eule 36, P. E., Non-Cont.) 

192.* What particulara nvust he observed in the preparation of the 
oath of administrators f 

The oath of administrators, and of administrators with the will. The oath, 
is to be so worded as to clear off all persons having a prior right to 
the grant, and the grant is to show on the face of it how the prior 
interests have been cleared off, and the oath is to set forth, when 
the fact is so, that the party applying is the only next of kin, or 
one of the next of kin of the deceased. In all administrations of a 
special character, the recitals in the oath, and in the letters of 
administration, must be framed in accordance with the facts of the 
case : (Eule 37, P. E., Non-Cont.) 

193. By whom may administration bonds be attested? 

(a) By an officer of the principal registry ; or Bonds. 

{b) By a district registrar ; or 

(c) By a commissioner, or other person now or hereafter to be 
authorised to administer oaths [in the Supreme Court of 
Judicature]. 
But in no case are they to be attested by the proctor, solicitor, or 
agent of the party who executes them. 

The signature of the administrator or administratrix to such 
bonds, if not taken in the principal registry, must be attested by 

E 2 
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the same person who administers the oath to such administrator or 
administratrix : (Eule 38, P. E., Non-Cont.) 

194. How many sureties are required to an administration bond, 
and for lukat amount is such bond to be given f 

Sureties. In all cases of limited or special administration, two sureties are 

required (unless the administrator be the husband of the deceased, 
or his representatives, in which case but one surety will be required), 
and the bond is to be given in double the amount of the property to 
be placed in the possession of, or dealt with, by the administrator 
by means of the grant. The alleged value of such property is to be 
verified by affidavit if required. The administration bond is, in all 
oases of limited or special administrations, to be prepared in the 
registry : (Eules 39 & 40, P. E., Non-Oont.) 

195*. When are the sureties to the administration bond required to 
justify ? 

When any person takes letters of administration in default of the 
appearance of persons cited, but not personally served with the 
citation, and when any person takes letters of administration for 
the use and benefit of a lunatic or person of unsound mind unless 
he be a committee appointed by the Court of Ohjincery [or the 
Chancery Division of the High Court of Justice], and a declaration 
of the personal estate and effects of the deceased must be filed in 
the registry : (Eule 42, P. E., Non-Oont.) 

196. To what extent can a party entitled in distribution require 
justifying security to be given by an administrator f 

To the extent of his or her share or interest : (Jackson v. Jackson, 
1 P. & D. 14.) 

General Eules and Orders for the Eegistrars op the 

Principal Registry. 

197. How soon after the death of the deceased may probate or 
letters of administration be issued f 

Time of No probate, or letters of administration with the will annexed, 

iasuing grant. q^q\[ 'v^^wq until after the lapse of seven^ and no letters of adminis- 
tration untn after the lapse of fourteen days, unless under the 
direction of the judge, or by order of two of the registrars ; (Eules 
43 & 44, P. E., Non-Cont.) 
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198. Is there any provision with respect to delayed applications ? 

In eyery case where probate or administration is, for the first 
time, applied for after the lapse of three years from the death 
of the deceased, the reason of the delay must be certified to the 
registrars. Should the certificate be unsatisfactory, the registrars 
will require proof of the alleged cause of delay ; (Bule 45, P. B., 
Non-Oont.) 

199*. What may be done in cases of doubt as to identity f 

The registrars may, in cases where they deem it necessary, Identity, 
require proof, in addition to the oath of the executor or adminis- 
trator, of the identity of the deceased or of the party applying for 
the grant : (Eule 48, P. E., Non-Oont.) 

200*. By whom are testamentary papers to be marked t 

Every will, copy of a will, or other testamentary paper, to which Papers to be 
an executor or administrator with the will is sworn, must be ™"'^®^* 
marked by such executor or administrator, and by the person before 
whom he is sworn : (Eule 49, P. E., Non-Oont.) 

201*. Is a person who renounces probate of a will or lettei's of 
administration in one character allowed to take a representation to the 
same deceased in another character f 

He is not : (Eule 50, P. E., Non-Oont.) Eennnoiation. 

202*. What are the regulations as to affidavits f 

Every affidavit is to be drawn in the first person, and the addition Affidavits, 
and true place of abode of every deponent making it is to be inserted 
therein : (Eule 51, P. E., Non-Oont.) 

In every affidavit made by two or more persons, the names of the 
several persons making it are to be written in the jurat : (Eule 52, 
P. E., Non-Oont.) 

No affidavit will be admitted of which any material part ia 
written on an erasure, or in the jurat of which there is an inter* 
lineation or erasure : (Eule 53, P. B., Non-Oont.) 

Where an affidavit is made by any person who is blind, or who, 
from his or her signature or otherwise, appears to be illiterate, the 
registrar, commissioner, or other authority before whom suoh 
affidavit is made, must state in the jurat that the affidavit was 
read in the presence of the person making the same, and that such 
person seemed perfectly to understand the same, and also made his 
or her mark, or wrote his or her signature, in the presence of sucK 
registrar, &c. : (Eule 54, P. E., Non-Oont.) 



54 Law and Practicb of the Oouet op Peobatb. 

No affidavit is to be deemed sufficient wliioh has been sworn 
before the party on whose behalf the same is offered, or before his 
proctor, or solicitor, or before a partner or clerk of his proctor or 
solicitor : (Rule 55, P. E., Non-Oont.) 

Proctors and solicitors, and their clerks respectively, if acting for 
any other proctor or solicitor, shall be subject to the rules in respect 
of taking affidavits which are applicable to those in whose stead 
they are acting : (Eule 56, P. B., Non-Oont.) 

In every case where an affidavit is made by a subscribing witness 
to a will or codicil, such a subscribing witness shall depose as to the 
mode -in which the said will or codicil was executed and attested : 
(Bule 57, P. E., Non-Oont.) 

The registrars are not to allow any affidavit to be filed (unless by 
leave of the judge) (a) which is not fairly and legibly written, or in 
which there is any interlineation, the extent of which at the time 
when the affidavit was sworn is not clearly shown by the initials of 
the person before whom it was sworn : (Bule 58, P. E. Non-Oont.) 
And see as to affidavits generally Order XXXVIL of Supreme Oourt, 
rr. 3-3a. 

203. What must a person do who intends to oppose the issuing of 
a grant of probate or letters of administration f 

Caveats. He must either personally, or by his proctor or solicitor, enter a 

caveat in the principal registry, or in a district registry : if in the 
principal registry, the person entering the caveat must also insert 
the name of the deceased in the index to4ihe caveat book: (Bule 
59, P. E., Non-Oont.) 

204*. What date is a caveat to bear, and how long does it remain 
in force f 

It must bear date on the day it is entered, and remains in force 
for six months, but may be renewed from time to time : (Bule 60, 
P. E., Non-Oont.) 

205. What must (he registrars do immediateh/ upon a caveat being 
entered? 

Send notice thereof to the district registrar of any district in 
which it is alleged the deceased resided at the time of his death, 
or in which he is known to have had a fixed place of abode at the 
time of his death. But no caveat shall affect any grant made on 

(a) If la a district registry, read " unless with the oonourrence of the 
registrars of the principal registry.'* 
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the day on which the caveat is entered, or on the day on which 
notice is received of a caveat having been entered in a district 
registry : (Eules 61 & 62, P. B., Non-Oont.) 

206. What are the rules as to the warning of caveats f (a) 

All caveats shall be warned from the principal registry. The 
warning is to be left at the place mentioned in the oaveat as the 
address of the person who entered it : (Bale 63, P. B., Non-Gont.) 

It shall be sufficient for the warning of a caveat that a registrar 
send by the public post a warning signed by himself, and directed 
to the person who entered the caveat, at the address mentioned in 
it : (Rule 64, P. E., Non-Oont.) 

The warning to a caveat is to state the name and interest of the 
party on whose behalf the same is issued, and if such person claims 
under a will or codicil ; is also to state the date of such will or 
codicil, and is to contain an address within three miles of the 
General Post Office, at which any notice requiring service may be 
left. The form of warning will be supplied in the registry : (Bule 
65, P. B. Non-Oont.) 

207. What must be done before the issue of a writ of summons in a 
probate action f 

A caveat must be entered against any grant being made in 
respect of the estate and effeets of the deceased to which such 
action relates, and notice thereof sent to the district registrar of 
any district in which the deceased appears to have resided at the 
time of his death : (Bole 66, P. B., Non-Oont.) 

208. What must be done in order to clear off a caveat when no 
compearance has been entered to a warning duly served f 

An affidavit of service of the warning, stating the manner of 
service, and an affidavit of search for appearance and of non-appear- 
ance must be filed : (Bule 67, P. B., Non-Oont.) 

209*. In what cases must notice of application for letters of 
administration be given to the Queens Proctor f 

In all cases of application for letters of administration (either Notice to 
with or without a will annexed) of the goods of a bastard dying a ^^^ * 
bachelor or a spinster, or a widower or widow, without issue [or of a 
person dying without known relation (6)], in order that he may 

(a) See forms in Appendix. 

(b) These words are not in the corresponding rule of the District Regis* 
tries. 
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determine whether he will interfere on the part of the Grown ; and 
no grant is to be issued until the officer of the Grown has signified 
the course which he thinks proper to take. In case the deceased 
died domiciled within the Duchy of Lancaster, notice must be giyen 
to the solicitor for the Duchy in London : (Eule 75, P. E., Non- 
Gont.) And see next answer. 

210. What must he done in the case of persons dying intestate 
without any knovm relation f 

A citation must be issued against the next of kin, if any, 
and all persons having, or pretending to have, any interest in the 
personal estate of the deceased. Such citation must also be served 
upon the Queen's Proctor, or upon the solicitor for the Duchy of 
Lancaster, as the case may require : (Bole 76, P. B., Non-Gont.) 

211. What are the regulations as to the production of documents 
filed in the court ? 

If a will or other document filed in the registry is required to be 
produced at any place within three miles of the principal registry 
application must be made for that purpose not later than the day 
previous to that named for its production : (Eule 82, P. B. Non-Oont.) 

If required to be produced beyond the above distance, application 
must be made for that purpose in sufficient time to allow for making 
and examining a copy of such will or other document to be deposited 
in its place ; and in every case such notice must be given (except by 
special leave of the judge or registrars), at least twenty-four hours 
before the clerk, in whose charge the will or other document is to 
be placed, will be required to set off ; (Eule 63, P. E„ Non- 
Gont.) 

212. What is the practice as to subpoenas to bring in testamentary 
papers f 

Any person bringing in a will or testamentary paper in obedience 
to a subpoena is to take it in the fibrst instance to the clerk of the 
papers, who will prepare a minute to be signed by the registrar to 
whom the will or paper brought in is to be delivered, and the 
registrar will sign the minute, recording the delivery thereof: 
(Eule 84, P. B., Non-Gont.) 

The minute is to be entered, and the fee for the entry, and a 
further fee for filing each testamentary paper, will then be payable. 
If these fees should not be paid by the person bringing in the will 
or paper, the same are to be charged to the person who may first 
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apply to the clerk of the papers to make use of the will or paper so 
brought in. In. case the person bringing in the will or testamentary 
paper may desire to have a voucher for its delivery, he may take an 
office copy of the minute on paying the usual fee : (Bule 85, P. B., 
Non-Cont.) 

Any person served with a subpoena to bring in a testamentary 
paper is at liberty to enter an appearance on payment of the usual 
fees : (Eule 86, P. E., Non-Oont.) 

213. What are the rules which regulate the taxation of hills of 
coats f 

Any bill of costs may be referred to the registrars of the principal Taxation 
registry for taxation, and no special order is required for the ^s*** 
purpose : (Rule 88, P. B. Non-Oont.) 

The bill of costs of any proctor or solicitor will be taxed on his 
application, after sufficient notice given to the person or persons 
liable for the payment thereof, or on the application of such person 
or persons, after sufficient notice given to the practitioner, and the 
registrar shall decide in each case what may be a sufficient notice : 
(Bule 89, P. B., Non-Oont.) 

When an appointment has been made by a registrar to tax a bill, 
he may proceed to tax the same after the expiration of a quarter of 
an hour, notwithstanding the absence of either party, or his agent, 
provided he be satisfied that the absent party has had due notice of 
the appointment for taxation .* (Bule 90, P. B. Non-Oont.) 

If more than one-sixth is deducted from any bill of costs taxed 
as between practitioner and client, no costs incurred in the taxation 
thereof shall be allowed as part of such bill : (Bule 91, P. B., 
Non-Oont.) 
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214*. If the signature of a testator differ from the name at the 
head of the toill, which should he adopted f 

As a rule, the signature ; but in case of a variance between the Signatare of 
name of the testator in the heading of the will and the name as *®8tator. 
signed at the foot or end of it, and in case the former is the more 
correct, the testator should be described by the name he signs, the 
word " otherwise " followed by the name given him in the will 
being added. 
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215*. What should he done if the testator's name is torongly spelt 
in the will, and he signs his will by his initials, or by a mark f 

He shoald be described by bis correct name, the word '' other- 
wise " followed by the name written in the will being added. 

216*. If the testator is described in the will as (a) the elder, (b) the 
younger, btU does not so subscribe himself, should the expression be 
adopted ? 

(a) Such description is not to be inserted. 

(b) He shoald, notwithstanding, be described as " the younger," 

or "heretofore the younger," as the case may be, 

217*. Should the place of residence of the testator be mentioned? 

His last place of residence as stated in the will or codicil should 
form part of his description^ and any previous or subsequent 
residence may be added, provided that not more than three places 
of residence be inserted. 

218*. What particulars should be attended to with respect to the 
description of executors ? 

When there is but one executor or executrix named in the will, 
he or she should be described in the probate as " the sole executor " 

or " the sole executrix." 

• 

When there are more executors than one, if they are all females, 
they are to be described as ''the executrixes." If they are all 
males, or partly males and partly females, they are to be described 
as '^ the executors." The expressions '' joint executors " and 
'< executor and executrix " should not be used. 

If the name of an executor or executrix is mis-spelt in the will, 
the words "in the will written" should be added to his or her 
correct name, and if the two names be identical in sound, no proof 
of identity is required. 

If an executor be wrongly described in the will as " the elder " 
or " the younger," or by a wrong Ohristian name, an affidavit is 
requisite in proof of the identity of the person intended to be 
named in the will with the executor applying for the grant, or to 
whom power to apply is to be reserved in the grant. 

Whenever it appears from the contents or the will that an 
executor or executrix is related to the testator as father, mother, 
grandfather, grandmother, son, daughter, grandson, granddaughter, 
brother, sister, uncle, aunt, great uncle, great aunt, nephew, niece, 
great nephew, or great niece, he or she is to be so described in the 
probate. 
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219*. Hcfuo are administrators to be described? 

A husband as " the lawful husband." Description 

A wife as " the lawful widow and relict." tratora!^ ' 

A father as ** the natural and lawful father." • 

A mother as " the natural and lawful mother and next of kin." 

A child as " the natural and lawful and only child/' or ** one of 

the natural and lawful children." 
A brother as ''the natural and lawful brother." 
A sister as ''the natural and lawful sister." 

If there be no parents living, the brother or sister are further 
to be described as "one of the next of kin," or "the only 
next of kin." 
A nephew as " the lawful nephew," (" and one of the [or only] 
A niece as " the lawful niece," X next of kin." 

If a brother or sister should be Uvivg, and the nephew or 

niece being the child of the intestate's brother or sister who died 

in his lifetime takes the letters of administration, he or she is to 

be described as " one of the parties entitled in distribution." 

Grandparents, grandchildren, cousins, ^c, are to be described as 

"lawful" 



THE DISTEICT EBGISTRIES. 
[See also the previous questions marked thus * in Part //.] 

220. Wlien may probate of a vnll or letters of administration be 
granted by a district registry f 

Such grants may be made in common form if it shall appear by Jurisdiction, 
affidavit of the person or some or one of the persons applying for 
the same that the testator or intestate, as the case may be, at the 
time of his death had a fixed place of abode within the district in 
which the application is made, such place of abode being stated in 
the affidavit, and such probate or letters of administration shall 
have effect over the personal estate of the deceased in all parts of 
England accordingly : (20 & 21 Vict. c. 77, s. 46.) 

221. What would be the effect upon the grant if it should after- 
wards turn out that the deceased had no such fixed place of abode at 
the time of his death f 

Such an affidavit is conclusive for the purpose of authorising the 
grant by the district registrar of probate or administration ; and no 
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sncli grant of probate or administration shall be liable to be recalled, 
revoked, or otherwise impeached by reason that the testator or intes- 
tate had no fixed place of abode within the district at the time of 
his death ; and every probate and administration granted by any such 
district registrar shall effectually discharge and protect all persons 
paying to or dealing with any executor or administrator thereunder, 
notwithstanding the want of or defect in such affidavit: (20 & 21 
Vict. c. 77, B. 47.) 

222. How is a district registrar to act in contested cases f 

He is not to grant probate or administration in any case in which 
there is contention as to the grant until such contention is termi- 
nated or disposed of by decree or otherwise, or in which it otherwise 
appears to him that probate or administration ought not to be 
granted in common form : (20 & 21 Vict. c. 77, s. 48.) 

223. Through or by whom may applications for probate or letters of 
administration he made f 

Through a proctor or solicitor, or in person by executors and 
parties entitled to grants of administration : (Bule 2, D. B.) 

224. If, on the district registrar perusing the affidavit or affidavits 
setting forth the facts of the case, it appear dovhtfvl whether the will 
or codicil has been duly executed, what is he to do f 

Transmit ^ statement of the matter to the registrars of the 
principal registry, who may require the parties to bring the matter 
before the judge on motion : (Bule 9, D. B.) (a) 

225. Mention some cases of doubt in which the district registrar 
must communicate with the registrars of the principal registty. 

If it be doubtful whether any will or codicil be entitled to pro- 
bate, or whether any interlineation, alteration, erasure or obliteration 
ought to prevail, or whether any deed, paper, memorandum, or other 
document ought to form part of a will or codicil, or if any doubt 
arise in consequence of the appearance of the paper, or on any other 
point : (Bule 20, D. B.) 

► 

226. What are the regulations as to grants of administration to 
guardians t {b) 

Grants of administration may be made to guardians of minors 



(a) Compare with Q. 169. 



(6) Compare with Q. 191. 
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and infants for their use and benefit, and elections by minors of 
tbeir next of kin, or next friend, as the case may .be, will be 
required ; bat proxies accepting such guardianships and assignments 
of guardians to minors will be dispensed with : (Bule 39, D. B.) 

In all cases of infants (t.6., under the age of seven years), a 
guardian must be assigned by order of the judge, or of one of the 
registrars of the principal registry ; the registrar's order is to be 
founded on an affidavit showing that the proposed guardian is 
either de facto next of kin of the infants, or that their next of kin 
de facto has renounced his or her right to the guardianship, and is 
consenting to the assignment of the proposed guardian, and that 
such proposed guardian is ready to undertake the guardianship : 
(Bule 40, D. R.) 

Where there are both minors and infants, the guardian elected by 
the minors may act for the infants, without being specially assigned 
to them, by order of the judge or a registrar of the principal 
registry, provided that the object in view is to take a grant. If 
the object be to renounce a grant the guardian must be specially 
assigned to the infants by order of the judge, or of a registrar of the 
principal registry : (Bule 41, D. B.) 

In all cases where grants of administration are to be made for the 
use and benefit of minors or infants, the administrators are to 
exhibit a declaration on oath of the personal estate and effects of 
the deceased, except when the effects are sworn under the value of 
20/., or when the administrators are the guardians appointed by the 
High Court of Chancery [or the Chancery Division of the High 
Court of Justice], or other competent court, or are the testamentary 
guardians of the minors or infants : (Bule 42, D. B.) 

227. Bi/ whom may administration bonds he attested f 

(a) By an officer of the principal registry ; or Bonds. 

(6) By a district registrar, or his chief clerk ; or 
(c) By a commissioner, or other person, now or hereafter to be 
authorised to administer oaths [in the Supreme Court of 
Judicature]. 
But in no case are they to be attested by the proctor, solicitor, or 
agent of the party who executes them. 

The signature of the administrator or administratrix to such 
bonds, if not taken in the principal or district registry, must be 
attested by the same person who administers the oaths to such 
administrator or administratrix : (Bule 44, D. B.) 

228. How many sureties are required in ordinary cases ? 
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Sureties. Two ; but where the property is bandjide under the value of 50^, 

one surety only may be taken. 

229. How many sureties are required in cases of limited or special 
administration, and for what amount is the bond to be given f 

Two, unless the administrator be the husband of the deceased, or 
his representative, in which case but one surety will be required, 
and the bond is to be given in double the amount of the property 
to be placed in the possession of, or dealt with, by the administrator 
by means of the grant. The alleged value of such property is to be 
verified by affidavit if required. The administration bond is, in all 
cases of limited or special administrations, to be prepared in the 
district registry : (Rules 46 and 47, p. B.) 

230. How soon after the death of the deceased may probate or 
letters of administration be issued ? (a) 

Time of No probate or letters of administration with the will annexed 

issuing grant, gj^g^jj 'gg^^ until after the lapse of seven, and no letters of administra- 
tion until after the lapse of fourteen days, unless under the direction 
of the judge, or by order of one of the registrars of the principal 
registry : (Rules 51 and 52, D. R.) 

231. Is there any provision with respect to delayed applica" 
tions f (b) 

In every case where probate or administration is, for the first 
time, applied for after the lapse of three years from the death of the 
deceased, the reason of the delay must be certified by the practi- 
tioner to the district registrar. Should the certificate be unsatisfac- 
tory, or the case be one of personal application, the district registrar 
is to require an affidavit, or to communicate with the registrars of 
the principal registry : (Rule 53, D. R.) 

232. How may grants be revoked or altered f 

Be vocation Grants of probate or letters of administration can only be 

^^ ^^^^^ revoked by order of the judge, or of one of the registrars of the 
principal registry. No such grant is to be altered by a district 
registrar without an order of a registrar of the principal registry 
having been previously obtained. In case the name of the testator 
or intestate requires alteration, the notice of application must be 
renewed : (Rules 61 and 62, D. R.) 

(a) Compare with Q. 197. (b) Compare with Q. 198. 
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233. What mvst a person do who intends to oppose the issuing of a 
grant of probate or letters of administration f(a) 

He must either personally, or by his proctor or solicitor, enter a Caveats, 
caveat in the principal registry, or in the proper district registry : 
(Eule 72, D. E.) 

234. What must a district registrar do immediately vpon a caveat 
being entered? (b) 

Send a copy thereof to the registrars of the principal registry, 
and also to the registrar of any other district in which it is alleged 
the deceased resided at the time of his death, or in which he is 
known to have had a fixed place of abode at the time of his death. 
But no caveat shall affect any grant made on the day on which the 
caveat is entered, or on the day on which notice is received of a 
caveat having been entered in the principal registry: (Rules 74 
and 75, D. E.) 

285. How is a district registrar to act after a caveat has been 
entered? 

He is not to proceed with the grant to which it relates until it 
has expired or been subducted, or until he has received notice from 
the principal registry that the caveat has been warned and no 
appearance given, or that the contentious proceedings consequent on 
the caveat have terminated : (Eule 77> D. E.) 

236. What effect has a probate action upon a district registry ? (c) 

No grants are to issue from a district registry after [the com- EfiPect of 
mencement of such action] without the production of an office copy action, 
of the decree or order of the judge, or of one of the registrars 
of the principal registry, authorising the same : (Eule 80, D. E.) 

237. What are the regulations as to the production of documents 
fled in the court ? (d) 

If a will or other document filed in a district registry is required Attendances 

with d( 
ments. 



to be produced at any place within thre^ miles of that registry, appli- ^*^ ^^^' 



cation must be made for that purpose not later than the day previous 
to that named for its production : (Eule 96, D. E.) 

If required to be produced beyond the above distance, application 



(a) Compare with Q. 203. (5) Compare with Q. 205. 

(c) These actions cannot be brought in the District (Probate) Begistries. 

(d) Compare with Q. 211. 
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must be made in sufficient time to allow for making and examining 
a copy of such will or other document to be deposited in its place : 
(Eule 97, D. B.) 

238. May hills of coats be taxed in the district registries f 
Taxation of }^q^ j^ l,iUg of costs are to be referred to the registrars of the 

principal registry for taxation, and no special order is required for 
the purpose : (Rule 94, D. B.) (a) 

(a) See Q. 213. 
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239. Define " Cmtentioua Business" and '* Probate Actions** 
respective^. 

All proceedings in tlie Gonrt of Probate, or in the registries Definitions, 
thereof, in respect of business not included in the Court of Probate 
Act, 1857, under the expression " common form business " (see 
Q. 4) except the warning of caveats shall be deemed to be con- 
tentious business : (Bule 3, Contentious Business.) 

''Probate actions" shall include actions and other matters 
relating to the grant or recall of probate or letters of administration 
other than common form business : (Ord. T«XTTT. of Supreme 
Court.) 

240. When is the contentious business said to commence f 

Upon the issue of a writ of summons in a probate action. Commence- 

ment of con-i 

241. By what two ways is a cause in the Court of Probate com- tentioua 

menced, and what are the preliminary steps in each case up to the 
time of appearance f 

(1) By entry of a caveat, as to which, see QQ. 203-208. By issuing 
a writ of summons, as to which, see Q. 258. 

242. In what different ways do the interests of the parties to pi^hate 
actions arise ^ 

These may be divided into three classes, viz. : Origin of 

(a) Those arising under some testamentary paper as execu- "*^®*^®8t8. 
tors, &c, 

F 
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(b) Those arisiiig from relationship to the deceased, as widow, 

or next of kin, &c. 

(c) Those arising from operation of law, as creditors, heirs-at- 

law, &c. : (Browne's Probate Practice.) 

243. Who rnay prove a wiU in solemn form f 

Who may Executors or other parties who, previously to the passing of the 

solemn form Court of Probate Act, 1857, might prove wills in solemn form of 

law, shall be at liberty to prove wills under similar circumstances, 

and with the same privileges, liabilities, and effect : (Bule 4, 0. B.) 

244. Who are the ** other parties " referred to in the answer to 
Q. 243 ? 

Those to whom, on failure of the executor to appear, or on his 
refusal to act after appearance, or on renunciation, the court would 
grant administration with the will annexed, as residuary or other 
legatees, or their representatives, legatees in trust (but not to their 
representatives), or on their death, the cestuis que trust, and the like. 
It would seem that, on the failure of all other parties interested to 
propound a will, the widow or next of kin might propound it: 
(Browne's Probate Practice.) 

245. Who may put executors, ^c, upon proof of a will in solemn 
form f 

Next of kin and others (a) who, previously to the passing of the 
Court of Probate Act, 1857, had a right to put executors or parties 
entitled to administration with will annexed upon proof of a will in 
solemn form of law, shall continue to possess the same rights and 
privileges, and be subject to the same liabilities with respect to 
costs : (Eule 5, O.B.) (b) 

246. In what cases is it advisable for an executor to prove a will 
in solemn form 1 

In case there are serious doubts as to the validity of the will, or 
if it is apprehended that the will will be contested. 

(a) This refers to those persons who, without being next of kin, hare 
interests which are affected by the will ; e.g., the executor (if he has not 
proved in common form) or leg^atee of a prior wUl, or their representatiTes : 
(Browne's Probate Practice.) 

(b) The next of kin mast, however, take an interest nnder the will : 
.{B(isc(ymh v. Sarrison, 7 No. of Ca. Ecc. 275.) 
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247. Who may intervene ? 

Parties who previously to tlie passing of the Court of Probate Who may 
Act, 1857, had a right to intervene in a cause (a) may do so, with ™ o^r®^®- 
leave of the judge or one of the registrars, obtained by order on 
summons : (Bule 6, 0. B.) Leave to intervene will be granted to 
any person who has an interest which would be affected by the 
grant, which interest must be shown by affidavit. 

248. Is there any limitation as to the time within which a will 
must be proved in solemn form t 

There is not : (In the goods of Topping, 2 Eobert, 620.) Proof in 

solemn form. 

249. Who should be cited when a will relating only to personal 
property is to be proved in solemn form t 

(a) The widow (if any), and next of kin of the deceased, and Of person- 

all other persons entitled in distribution to his per- ^^' 
sonal estate in the event of his dying intestate, or their 
representatives. 

(b) A legatee named in the will in question, if his legacy has 

been omitted from the probate, or his representative, 
(o) An executor or legatee named in any prior will or codicil 
of the deceased, whose interest is adversely affected by the 
will in question, or their representatives : (Coote's Probate 
Practice.) 

250. Who should be cited when a will relating both to personal 
and real property is to be proved in solemn form f 

In addition to the above it is enacted by the Court of Probate Of realty 
Act, 1857, that where proceedings are taken under the Act for *JJ^ P®'^^^^" 
proving a will in solemn form, or for revoking the probate of a will 
on the ground of the invalidity thereof, or where in any other 
contentious cause or matter under this Act the validity of a will is 
disputed, unless in the several cases aforesaid the will affects only 
personal estate, the heir-at-law, devisees, and other persons having 
or pretending interest in the real estate affected by the will shall 
(subject to the provisions of the Act and the rules and orders 
thereunder) be cited in like manner as the next of kin or others 
having or pretending interest in the personal estate affected by a 

(a) This refers to those persona who, without being next of kin, haye 
intereste which are affected by the will; e.g., the exeontor (if he has not 
proved in common form), or legatee of a prior will, or their representatiYes : 
(Browne's Probate Practice.) 

P 2 
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will should be dted, and may be penuitted to become parties^ or 
intervene for tbeir respectiye interests in such real estate, subject to 
such rules and orders, and to the discretion of the court : (Sect. 61.) 

251. How far is a prolate in solemn form evidence as to the real 
estate affected by the will f 

Evidence as Where probate of such will is granted after such proof in solemn 
* form, or where the validity of the will is otherwise declared by the 
decree or order in such contentious cause or matter as aforesaid, the 
probate, decree, or order respectively shall enure for the benefit of 
all persons interested in the real estate affected by such will, and the 
probate copy of such will, or the letters of administration with 
such will annexed, or a copy thereof respectively, stamped with 
the seal of the Court of Probate, shall in all courts, and in 
all suits and proceedings affecting real estate, of whatever tenure 
(save proceedings by way of appeal under the Act, or for the 
revocation of such probate or administration), be received as con' 
elusive evidence of the validity and contents of such will, in like 
manner as a probate is received in evidence in matters relating 
to the personal estate ; and where probate is refused or revoked on 
the ground of the invalidity of the will, or the invalidity of the will 
is otherwise declared by decree or order under the Act, such decree 
or order shall enure for the benefit of the heir-at-law or other 
persons against whose interest in real estate such will might operate, 
and such will shaU not be received in evidence in any suit or pro- 
ceeding in relation to real estate, save by way of appeal from such 
decrees or orders : (Sect. 62.) 

252. In what case is it unnecessary to cite the heir-at-law or other 
persons interested in the real estate f 

When heir The Act further provides that nothing therein contained shall make 

need not be j^ necessary to cite the heir-at-law or other persons having or pre- 
tending interest in the real estate of a deceased person, unless it 
IB shown to the court and the court is satisfied that the deceased 
was at the time of decease seised of or entitled to or had power 
to appoint by will some real estate beneficially, or in any case where 
jbhe will propounded, or of which the validity is in question, would 
not in the opinion of the court, though established as to personalty, 
affect real estate ; but in every such case, and in any other case in 
which the court may, with reference to the circumstances of tlie 
property of the deceased or otherwise, think fit, the court may pro- 
ceed without citing the heir or other persons interested in the 
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real estate ; proTided that the probate, decree, or order of the 
court shall not in any case affect the heir or any person in respect 
of his interest in real estate, unless such heir or person has been 
cited or made party to the proceedings, or derives title under or 
through a person so cited or made party : (Sect. 63.) 

253. How far may a probate in common form he made evidence in 
support of a devise of real estate f 

The party intending to establish such devise or other testamen- Probate 
tary disposition of or affecting real estate, may give to the opposite J^q^q 
party, ten days at least before the trial or other proceeding in which 
the proof shall be intended to be adduced, notice that he intends at 
the said trial or other proceeding to give in evidence as proof of 
the devise or other testamentary disposition the probate of the 
will or the letters of administration with the will annexed, or a copy 
thereof stamped with any seal of the Court of Probate ; and in 
eveiy such case such probate or letters of administration, or copy 
thereof respectively, stamped as aforesaid, shall be sufficient evidence 
of such will and of its validity and contents, notwithstanding the 
same may not have been proved in solemn form, or have been other- 
wise declared valid in a contentious cause or matter, as herein pro- 
vided, unless the party receiving such notice shall, within four days 
after such receipt, give notice that he disputes the validity of such 
devise or other testamentary disposition : (Sect. 64.) 

254. May a minor elect a guardian for the purposes of a probate 
action t 

A minor may elect a guardian for the purpose of carrying on. Election of 
defending, or intervening in a suit, in the same manner and subject ^^a^aian. 
to the same rules as in respect of non-contentious business, and 
without having such guardian assigned to him ; but guardians 
are to be assigned to infants (under the age of seven years) for 
the above purposes by the judge, or by an order of one of the 
registrars, founded on an affidavit to the effect required for such 
assignment in non-contentious business : (Rule 74, C. B.) 

255. Is it necessary that the appointment of a guardian by a minor 
should be in writing f 

It must not only be in writing, but also under seal, and executed 
in the presence of a disinterested witness, and filed in the registry. 
The appointment of a proctor or solicitor on behalf of the miAor 
is also made by the election paper. The court, however, is not 
bound to accept the guardian so appointed. 
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256. In case a party to a probate action is a lunatic, hy whom is 
he represented f 

Lnnatios. By his committee. 

257. What are the rules respecting actions in formd pauperis t 

Paupers. Any person desirous of prosecuting a suit in formd pauperis is to 

lay a case before counsel, and obtain an opinion that he or she has 
reasonable grounds for proceeding : (Rule 23, 0. B.) 

No person shall be admitted to prosecute a suit in formd pauperis 
without the order of the judge ; and to obtain such order, the case 
laid before counsel, and his opinion thereon, with an affidavit of the 
party, or of his or her proctor, or solicitor, that the said case con- 
tains a full and true statement of all the material facts, to the best 
of his or her knowledge and belief, and an affidavit by the party 
applying that he or she is not worth 251. after payment of his or 
her just debts, save and except his or her wearing apparel, shall be 
produced at the time such application is made : (Eule 24, 0. B.) 

Where a pauper omits to proceed to trial, pursuant to notice, he 
or she may be called upon by summons to show cause why he or 
she should not pay costs, though he or she has not been dispaupered, 
and why all future proceedings should not be stayed until such costs 
are paid : (Rule 25, 0. B.) 

258. What must be done before commencing a probate action. 

Affidavit The issue of a writ of summons in probate actions shall be pre-- 

before action, ^eded by the filing of an affidavit made by the plamtiff or one of 
the plaintiffs in verification of the indorsement on the writ : (Ord. V., 
Eule 10 of the Supreme Court.) (a) 
Caveats. Also [before writ issued] a caveat shall be entered against any 

grant being made in respect of the estate and e£Pects of the deceased 
to which such [action] relates, and notice thereof shall be sent to 
the registrar of any district in which the deceased appears to have 
had a residence at the time of his death. Such caveat is to be 
renewed from time to time, so as to be kept in force so long as the 
proceedings are pending. This rule is not to apply to [actions] to 
exhibit an inventory, and to render an account, nor to [actions^ 
to show cause why a bond should not be assigned in order to its 
being enforced against the sureties : (Rule 15, 0. B.) 



(a) The indorsement must not only show what relief is claimed by Jibe 
plamtiff, but also in what character he daims : (Ord. m. of Supreme 

Court.) 
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259. Mention aame of the principal grounds in respect of which 
ciUUiona are issued. 

The following are some of the more ordinary groonds : — Citationa. 

(a) To see a will proved. 

(b) To bring in probate. 

(c) To bring in administration. 

(d) To see proceedings. 

(e) To accept or refuse grants. 

260. Ma^ a writ of summons in a Probate action be served out of 
the jurisdiction f 

Yes ; by leave of the court or judge : (Order XL of Supreme Service out of 
Court, rule 2.) jurisdiction. 

261. Bt/ which parties in a probate action are the statement of claim 
and the statement of defence respectively delivered f 

The statement of daim by the plaintiff, and the statement of 
defence by the defendant. 

262. When must the statement of claim in probate actions be 
delivered? 

Unless otherwise ordered by the court or a judge or time Beliyery of 
extended by consent, within six weeks from the entry of appearance by statement of 
the defendant, or from the time limited for his appearance in case 
he has made default ; but where the defendant has appeared the 
plaintiff shall not be compelled to deliver it until the expiration of 
eight days after the defendant has filed his affidavit as to scripts : 
(Order XXI. of Supreme Court, rule 2.) 

263. What are interest causes? 

Interest causes are suits where the legal interest of a person in Interest 
the estate of the deceased is denied. Such a suit may arise either <^^^8es. 
as a collateral question in a testamentary cause, or as an original 
suit, where the right to administration of the effects of an intestate 
is disputed : (Browne's Probate Practice.) 

264. If the plaintiff disputes the interest of the defendant, what 
must he do f 

Allege, in his statement of claim, that he denies the defendant's 
interest : (Order XIX. of Supreme Court, rule 12.) 

265. If an executor in propounding a will, icishes to deny the 
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interest of the party opposing it as neoct ofJdn, in what manner should 
he do so ^ 

See the preceding question and answer. 

266. If the plaintiff should omit to do this can he afterwards 
dispute the interest of the defendant? 

Only by leave of the judge : (Eule 37, 0. B.) 

267. What is the result if, in a probate action, a defendant does 
not appear? 

If a party, haying been served with the writ, does not appear 
within the time limited for appearance (a) upon the filing by the 
plaintiff of a proper affidavit of service the action may proceed 
as if such party had appeared: (Order XTTT. of Supreme Oourt, 
rule 9.) 

268. In probate actions what must done within eight days of the 
entry of an appearance on the part of the defendant? 

The plaintiff and defendant are respectively to file their affidavits 
as to scripts, whether they have or have not any script in their 
possession : (Rule 30, 0. B,) 

269. What scripts (or writings) are to be specified in such 
affidavits t 

Every script which has at any time been made by or under the 
direction of the testator, whether a will, codicil, draft of a will or 
codicil, or written instructions for the same, of which the deponent 
has any knowledge, is to be specified in his affidavit of scripts ; and 
every script in the custody or under the control of the party making 
the affidavit is to be annexed thereto, and deposited therewith in the 
registry : (Eule 31, 0. B.) 

270. May one party to a cause inspect the affidavit as to scripts 
filed by another party f 

No such party, nor his proctor, or solicitor, shall be at liberty, 
except by leave of the judge, or of one of the registrars of the 
principal registry, to inspect the affidavit as to scripts, or the 
scripts annexed thereto, filed by any other party to the cause, 
until his own affidavit as to the scripts shall have been filed : (Bule 
82, 0. B.) 

(a) In case of a defendant within the joriadiotion, this is within eight days 
affcer service, inclusive of the day of service. 



Practice m Coktbntiotts Business. 73 

271. What 18 the rule when any pencil vniting appears on a will, 
script, or other document filed in the registry f 

A f ac-simile copy of the will, script, or other docnment, or of the Pencil writ- 
pages or slieets thereof, containing the pencil writing, mnst also be "^fiT on aonpt. 
filed with those portions written in red ink which appear in pencil 
in the original. Such copy most be examined by an examiner in 
the registry : (Bule 76, 0. B.) 

272. What is the result if, in a probate action, a defendant makes 
default in filing and delivering a defence or demurrer? 

The action may proceed notwithstanding such default : (Order Default in 
XXTX. of Supreme Court, rule 9.) defence. 

273. In probate actions what notice may the party opposing a will 
give vnth his defence to the party setting up the will f 

A notice to the effect that he merely insists upon the will being Notice by 
proved in solemn form of law, and only intends to cross-examine defendant, 
the witnesses produced in support of the will, and he shall thereupon 
be at liberty to do so, and shall be subject to the same liabilities in 
respect of costs as he would have been under similar circumstances 
according to the practice of the Court of Probate: (Order XXII. 
of Supreme Court, rule 11.) 

274. The plaintiff in a probate action delivers the issue, but takes 
no further step. What step can the defendant take, and when, to 
advance the action to trial f 

If the plaintiff does not set down the action on motion for 
judgment and give notice thereof to the other parties within ten 
days after his right to do so has arisen, then after the expiration of 
such ten days any defendant may set down the action on motion for 
judgment, and give notice thereof to the other parties : (Dixon's 
Law of Probate.) 

275. An heir at law becomes a party to a probate action in which 
the wiU is established ; can he, if dissatisfied with that decision, take 
other proceedings to contest the vnllf 

He can (1) Appeal to the Court of Appeal, and thence, if still Applications 
dissatisfied, to the House of Lords. Such appeals must of course ^ i^^erae 
be brought within the time allowed* (2) Apply for a rerocation 
of the grant, on the ground that a later will has been discovered, 
or that the decree establishing the will was obtained by fraud or 
collusion. 
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276. Stixte all the modes in which a wiU may he (1) revoked, (2) 
revived. The plaintiff in a evit propounds a will. The defendant 
pleads its revocation hy a subsequent will, and ike plaintiff rq)Ues that 
the testator destroyed the second mil unth the intention of reviving the 
first. Assuming these facts to he proved, what wiU he the result f 

As to roYOcation and levival generally, see QQ. 40 and 47. In 
the case stated in the question the plaintiff will lose the suit, 
because a prior will cannot be revived by the destruction of a 
subsequent will, nor in any other way than is mentioned in the 
anwer to Q. 47. 

277. A testator dies leaving a will and codicil. The codicil alone 
is litigated. Will the court in any and what case grant probate of the 
will alone f and what is the effect of such a probate as regards the 
residue t 

In such a case probate will be granted of the will only, to the 
executors therein named, the question of the validity of any codicil 
thereto being reserved. Such a probate wiU not empower the 
executors to distribute the residue : (Ooote's Probate Practice.) 

278. Testamentary papers are in the possession of a person who will 
neither hand them over to the executors nor bring them into the registry. 
Describe the steps which must be taken to oblige him to do so. 

Order to bring Whether a suit be pending or not, the court may order persons 
in papers. to bring testamentary papers into the registry; or, if there are 
reasonable grounds for believing that a person has knowledge of any 
testamentary paper, even though it is not shown to be in his pos- 
session, may direct him to be examined in open Court or by inter- 
rogatories : (20 & 21 Vict. c. 77, s. 26). Applications for an order 
for the production of papers or writings purporting to be testamen- 
tary may be made to the judge by motion or by summons when a 
suit is pending, and by a motion upon affidavit when no suit is 
pending. If it can be shown that a testamentary paper is in the 
possession, power, or control of any person, a subpodna for the pro- 
duction of the same may be obtained by a registrar's order, founded 
on an affidavit : (Eule 73, 0. B.) Of course, if such an order be 
disobeyed, the party will be in contempt, and may be proceeded 
against accordingly. 

279. In what cases and upon what grounds is the general rule that 
an unsuccessful party pays costs departed from in probate cases? 

Costs. Where next of kin unsuccessfully oppose a will on the ground of 

undue execution and incapacity, if there is reasonable ground for 
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their opposition they will not be condemned in costs (Summerell y. 
Clements, 32 L. J. 33, P. & M.), and if the cause of litigation takes 
its origin in the fault of the testator, or of those interested in the 
residue, the costs will usually be ordered to be paid out of the estate : 
{Mitchell V. Qard, 33 L. J. 7, P. & M.) So, the costs will be allowed 
out of the estate, on the ground that a question of law raised by the 
party opposing was so doubtfal that he was entitled to have it 
decided by a competent tribunal : (Robins v. Dolphin, 29 L, J, 
138, P. & M.) 

And, generally, the unsuccessful opponent of a will will not be 
condemned in costs if there was reasonable ground for his disputing 
the will, but he will not be entitled to his costs out of the estate 
unless the litigation was justified by the act of the testator, or by 
the misconduct of the person out of whose pocket such costs would 
come if paid out of the estate : {Williams y. Henry, 3 S. & T. 471,) 

280. In what case can a creditor oppose a will f and if unsuccess- 
ful will he he condemned in costs t 

If a creditor has obtained letters of administration, he can oppose 
a will if one be afterwards set up : {Dabbs y. Cuesman, 1 Phill. 159.) 
As to the latter part of the question, see Q. 279, 

281. In what case, and by virtue of what authority, has a County 
Court judge the contentious jurisdiction and authority of the Probate 
Division, in respect to questions as to the grant or revocation of probate 
of a will, in case there be any contention in relation thereto f 

In cases where it appears that the testator had at the time of his Oounty 
death his fixed place of abode in the district of the County Court, Conrta, 
that the personal estate was at the time of his death under the yalue 
of £200, and that the deceased at the time of his death was not 
seised or beneficially entitled to real estate the yalue of which 
exceeded £300 or upwards : (21 &; 22 Vict. c. 95, s. 10,) 
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DIVORCE AND MATRIMONIAL CAUSES 



JURISDICTION. 

1. Mention the principal Acts of Parliament at present in force 
relating to the Court for Divorce and Matrimonial Causes, 

An Act to amend the law relating to Divorce and Matrimonial Statutes. 
Oauses in England (20 & 21 Vict. c. 85) ; an Act to amend the 
20 & 21 Vict. c. 85 (21 & 22 Vict. c. 108) ; The Legitimacy 
Declaration Act, 1858 (21 & 22 Vict. c. 93) ; an Act to make 
further proyision concerning the Court for Divorce and Matrimonial 
Oauses (22 & 23 Vict. c. 61) ; an Act to amend the Procedure and 
Powers of the Court for Divorce and Matrimonial Causes (23 & 24 
Vict. c. 144) ; an Act to amend the 20 & 21 Vict. c. 85 (27 & 28 
Vict. c. 44) ; an Act further to amend the Procedure and Powers of 
the Court for Divorce and Matrimonial Causes (29 Vict. c. 32) ; The 
Divorce Amendment Act, 1868 (31 & 32 Vict. c. 77); The 
Matrimonial Causes Act, 1873 (36 Vict. c. 31); The Supreme 
Court of Judicature Act, 1873 (36 & 37 Vict. c. 66) ; the Supreme 
Court of Judicature Act, 1875 (38 & 39 Vict. c. 77) ; the Matri- 
monial Causes Act, 1878 (41 Vict. c. 19) ; and the Supreme Court 
of Judicature Act 1881 (44 & 45 Vict. c. 68). 

2. By what Act was the Court for Divorce and Matrimonial 
Causes established, and in respect of what matters has it jurisdic- 
tion t 

It was established by the Act to amend the law relating to Matters of 
Divorce and Matrimonial Causes in England : (20 & 21 Vict. c. 85.) jarisdiction. 
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It lias jurisdiction in respect of the following original matters : 
(a) Dissolution of marriage (20 & 21 Vict. c. 85, s. 31). 
(6) Judicial separation (ss. 6, 7, and 16). 

(c) Nullity of marriage (sect. 6). 

(d) Bestitution of conjugal rights (sect. 6). 

(e) Jactitation of marriage (sect. 6). 

And in respect of the following consegtieniial matters : 

(a) Reversal of decree of judicial separation (sect. 23). 

(b) Damages against adulterer (sect« 33). 

(c) Alimony (sect. 32). 

(d) Settlements of property (sect. 45). 

(e) Custody of children (sect. 35 ; 22 & 23 Vict. c. 61, s. 5). 

3. In questions arising in divorce cases on the jurisdiction of the 
court, what elements have to he considered f 

(a) The allegiance of the parties. 

(b) The place of marriage. 

(c) The place of domicil. 

(d) The place of the delictum : (Browne's Divorce Practice.) 

4. On what grounds can the jurisdiction of the court, in proceedings 
for divorce^ be objected to, and what is the mode of procedure for 
taking such objection f 

Objection to • On the grounds that the parties are domiciled abroad (a), and 
jurisdiction, ^-^q^ ^j^^y g^^ ^^^ natural-bom English subjects ; but the court has 

jurisdiction when the matrimonial home or residence of the parties, 
as distinguished from their domicil, is within the jurisdiction : 
{Niboyet v. Niboyet^ 27 W. E. 203). If a party cited wishes to 
raise any question as to the jurisdiction of the court, he or she must 
enter an appearance under protest, and within eight days file in the 
registry his or her act on petition in extension of such protest, and 
on the same day deliver a copy thereof to the petitioner. After the 
entry of an absolute appearance to the citation, a party cited cannot 
raise any objection as to jurisdiction : (Bule 22.) 

b. An Irish gentleman, who marned, and has since resided in 
Dublin, comes to London desirous of obtaining a divorce on the ground 
of his wife's adultery in Ireland, What advice would you give him, 
and why ? 

I should tell him that the English Divorce Oourt has no juris- 
diction over persons domiciled in Ireland unless they are natural 

(a) This means any place other than England or Wales or Berwick-on- 
Tweed. 
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bom English subjects, and should advise him to consult an Irish 
practitioner. The reason I should give him such advice would be to 
save him from the trouble and expense of fruitless litigation, and 
myself from subsequent blame. 

6. A native of, and resident in^ the Isle of Man, who has been 
living s^arate from his wife (who also is a native of the island), par- 
suant to a deed, which contains a covenant that the wife shall not pro- 
ceed against her husband for a divorce, ^c, is served, whilst on a visit 
in Manchester, with a citation for divorce on the ground of bigamy in 
Ireland. What steps would, you take on behalf of the husband to 
defeat the action ? 

The Isle of Man is without the jurisdiction of the English Divorce 
Court, and there is nothing in the case which brings the parties 
within the jurisdiction, a mere casual residence here not being suffi- 
cient ; the proper course, therefore, would be to enter an appearance 
under protest, and proceed as mentioned in the answer to Q. 4. 

7. What residence in England is necessary at the tim^ of institution 
of a matrimonial suit to found the jurisdiction of the Court f 

From the form of the question it is presumed that it is intended Besidenoe. 
to refer to persons originally domiciled without the jurisdiction of 
the English Divorce Court. In such case, mere residence in England 
at the time of the institution of the suit is not sufficient ; the 
residence of the petitioner must be bond fide, and not casual or as a 
traveller : {Manning v. Manning, 2 P. & D, 223.) 



REQUISITES TO THE VALIDITY OP MARRIAGE. 

8. What are the requisites to constitute a legal marriage ? 

That it should be celebrated : — Bequisitea. 

1. In pursuance of special licence, ordinary's licence, publication 

of banns, superintendent registrar's licence, or superintendent 
registrar's certificate, in the presence of a person in holy 
orders or a registrar. 

2. In a Parish Church or public Chapel, or the Superintendent 

Registrar s Office, or in some building registered for the 
solemnization of marriages, except when solemnized by 
special licence. 
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S. Between single persons, not being wiUiin the prohibited 

degrees of consanguinity or affinity, (a) 
4. Between persons consenting and of sound mind, and able 

to perform the duties of matrimony : (Browne's Divorce 

Practice.) 

9. W7iat distinction may he drawn between the above requisites f 

The first two are formal, and a marriage is void only when they 
are deficient and known to be wanting by both parties to the mar- 
riage, as the law then conclusively infers the parties did not intend 
to enter into the contract of marriage. The last two are essential, 
and the marriage is void when they are wanting, whether known or 
unknown to be wanting by both or either or neither of the parties : 
(Browne's Divorce Practice, citing i?. v. Wroxton, 4 B. & Ad. 640 ; 
and Miles v. Chilton, 1 Rob. 698.) 

10. At what age are infants able to consent to marriage f 

Males at fourteen and females at twelve. See, however, the 
next answer, as to consent of parent or guardian. 

11. What is necessary to be done before a marriage licence can be 
obtained? 

By 4 Geo. 4, c. 76, one of the parties must personally swear before 
the surrogate or other person having authority to grant the same, 
that he or she believes that there is no impediment of kindred or 
alliance, or of any other lawful cause to bar or hinder the mar- 
riage ; and that one of the parties has for the space of fifteen days 
immediately preceding such licence had his or her usual place of 
abode within the parish within which such marriage is to be 
solemnized ; and where either of the parties, not being a widower or 
widow, shall be under the age of twenty-one years, that the consent 
of the person or persons appointed by the Act to consent (b) has been 
obtained : provided that if there be no such person having authority 
to give such consent, an oath to that efPect shall be made : (Sect. 14.) 
The licence only remains in force three months after the grant 
thereof: (Sect. 19.) 

(a) See Book of Common Prayer. 

(5) i.e., the father, if living, or if dead, the gnardian or gaardians of the 
person or party bo nnder age, or one of them ; and if no snch gnardian, then 
the mother, if unmarried ; and if no mother nnmarried, then the gnardian or 
guardians of the persons appointed by the Chancery Division, if any, or one 
pf them : (sect. 16.) 
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12. What 18 the difference between a *' special licence " and an 
"ordinary licence,** and how are such licences obtained f 

The distinction between a special licence and an ordinary one is Lioenoe. 
that, by the former only the parties may be married at any time, 
in any church or chapel, or other meet and convenient place. It is 
granted by the Archbishop of Oanterbury alone and his proper 
ofiScers, and is issued from the Faculty Office : (Knight-Bider- 
street.) The same form is required to obtain it as to obtain the 
ordinary's licence: (Browne's Divorce Practice.) The ordinary's 
licence is granted by the Archbishops of Oanterbury and York, and 
the several other bishops in their respective dioceses, for the 
marriage of persons within their respective dioceses, one of whom 
must be resident at the time within the diocese of the bishop in 
whose name such licence is granted : (3 Geo. 4, c. 75, s. 14.) In 
the case of marriage by a licence from the ordinary, the cere- 
mony must be performed in '< a church or such public chapel 
wherein banns may be lawfully published," between the hours of 
8 a.m. and 12* at noon. As to the oath required to be made on 
application for a marriage licence, see Answer 11. 

13. What is the law as to the publication of banns of marriage f 

Such banns must be published in an audible manner in the parish Banns, 
church, or in some public chapel, in which the same may be law- 
fully published, of or belonging to such parish or chapelry wherein 
the persons to be married dwell, according to the form prefixed to 
the Office of Matrimony in the Book of Common Prayer, upon three 
Sundays preceding the solemnization of marriage, during the time 
of morning service, or of evening service (if there shall be no morn- 
ing service in such church or chapel upon the Sunday upon which 
such banns shall be so published) immediately after the second 
lesson. When the parties dwell in different parishes the banns 
must be published in both parishes. The marriage must be 
solemnised in one of the churches or chapels where the banns have 
been published. The banns must be republished if the parties are 
not married within three months after the last publication : (4 Geo. 4, 
c. 76, ss. 2 and 9.) 
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PETITION FOR DECREE OF NULLITY OF 

MARRIAGE. 

14. In what cases will the court annul a marriage ? 

In cases where the marriage is void : (See answers 8 and 9.) 

15. Is it necessary that the grounds upon which a petition for 
nullity of marriage are founded should exist at the time of the mar- 
riage f 

It is : (Brovm v. Brown, 1 Hag, Con. 0. 524.) 

1 6. What is the nature and effect of the decree in a suit of nullity 
of marriage f 

By such a decree the marriage is declared null and void ah initio ; 
and the parties are at liberty to marry again as if no marriage had 
taken place. 

• 

17. In suits for nullity of marriage hy reason of informality, whcU 
is the essential point to establish in order to obtain a decree f 

That both parties to the marriage were aware of the informality ? 

18. A, in obtaining a licence for his marriage with B,, who is a 
minor, has sworn falsely as to the necessary residence for fifteen days, 
and also as to having obtained the consent of B,'s father. The father 
wishes to have the m^arriage declared void. Could you advise him to 
take any and what steps with any prospect of attaining his object f 

I could not ; because the want of the fifteen days' residence will 
not vitiate the marriage, nor will the want of the father's consent. 
A. could, however, be prosecuted for having sworn falsely. 

19. An Etiglish girl contracts a marriage with a Scotchman in 
Scotland, which is valid according to Scotch law, but which lacks some 
of the requisites for a legal marriage according to English law. They 
afterwards com^ to England, and the girl desires to free herself (a) from 
the marriage tie, but her only ground for doing so is that the marriage 
is not in acco? dance ivith English law. Will this ground be- sufficient 
to obtain a decree in her favour in the English Court f 

It will not, because since the Marriage Acts do not extend to 
places abroad, a marriage celebrated abroad according to the law of 

(a) The Examiner doubtless meant *' desires to be freed." There is bat 
one way by which she oonld " free herself j*' viz., by committing suicide. 
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the place is valid as respects the forms and solemnities, though the 
ability to contract a marriage is regulated by the law of the country 
where the parties are domiciled : (Browne's Divorce Practice.) 

20. A, and B, are first cousins, and are domiciled in a country 
where their marriage is illegal. They marry in England according 
to English law, and subsequently return to the country of their domicil. 
Is the marriage valid in England, and has the English Court jurisdic- 
tion to entertain a petition of nullity ? 

The petitioner and respondent, Portuguese subjects domiciled in 
Portugal, and first cousins to each other, came to reside in England 
in 1858, and in 1866 they went through a form of marriage before 
the registrar of the district of the City of London. In 1878 they 
returned to Portugal, and their domicil throughout continued to be 
Portuguese. By the law of Portugal a marriage between first 
cousins is illegal, as being incestuous, but may be celebrated under 
a Papal dispensation. It was held that the parties being by the law 
of the country of their domicil under a personal disability to contract 
marriage, their marriage ought to be declared null and void : {Sotto- 
mayer v. De Barros, 8 P. Div. 1.) 



PETITION FOR DISSOLUTION OP MARRIAGE 
AND DEFENCES THERETO. 

21. In what case may a husband present a petition for dissolution f 

When his wife has, since the celebration of the marriage, been Hnsband'a 
guUty of adultery : (20 & 21 Vict. c. 85, s. 27.) petition. 

22. In what cases m^xy a wife present a petition for dissolution f 

When since the celebration of the marriage her husband has been wife's peti- 
gnilty of incestuous adultery, or of bigamy with adultery, or of tion. 
rape, or of sodomy, or bestiality, or of adultery coupled with such 
cruelty as without adultery would [formerly] have entitled her to a 
divorce d mensd et thoro, or of adultery coupled with desertion 
without reasonable excuse, for two years or upwards : (Sect. 27.) 

28. What is meant by " incestuous adultery " and " bigamy'* in the 
20 * 21 Vict c. 86 ? 

Incestuous adultery shall be taken to mean adultery committed by " incestnouB 
a husband with a woman with whom, if his wife were dead, he adultery." 
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could not lawfully contract marriage by reason of her being within 
the prohibited degrees of consanguinity or affinity. 
Bigamy. Bigamy shall be taken to mean marriage of any person, being 

married to any other person during the life of the former husband 
or wife, whether the second marriage shall have taken place within 
the dominions of Her Majesty or elsewhere : (Sect. 27.) 

24. In what cases does the Divorce Act, 1857, give the court power 
to refuse to pronounce a decree nisi for dissolution, although satisfied 
on the evidence that the petitioner s case has been proved ? 

If the court shall fmd that the petitioner has during the marriage 
been accessory to or conniving at the adultery of the other party to 
the marriage, or has condoned the adultery complained of, or that 
the petition is presented or prosecuted in collusion with either of the 
respondents, then and in any of the said cases the court shall 
dismiss the said petition : (20 & 21 Vict. c. 85, s. 30.) 

25. Brown left his wife twelve months ago and married Mrs, Orey, 
who had not heard of her hishandfor upwards of seven years. After^ 
wards Mr, Grey is found to he living. Can Mrs, Brown obtain a 
dissolution oj her marriage? Give a reason for your answer. 

Adultery. As Brown has been guilty of the commission of adultery with 

bigamy, according to the definition of bigamy in the Divorce Act, 
his wife would, on proof thereof, be entitled to a decree of dis- 
solution. 

26. A, married in England^ and lived here with his wife for some 
years. He then left her, and went to America, where he contracted a 
bigamous marriage with a lady, by whom he had a child. State, 
shortly, the evidence which the English wife must adduce to obtain a 
divorce. 

Proof must be given of the adultery, and also of such a marriage 
as but for the former marriage would have been valid, according to 
the law of the State where the bigamous marriage was contracted : 
{Burt V. Burt, 29 L. J. 133, P. & M.) 

21. A wife believing her husband guilty of adultery, separated from 
him. They never afterwards resumed cohabitation, and neither took 
any steps towards reconciliation. Supposing the wife to be able to 
prove the adultery, could she after the lapse of three years obtain a 
decree for dissolution on the ground of adultery coupled with dc' 
sertion ? 

She could not, as to sustain the charge of desertion, the act 
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relied upon as sucli must have been done contraty to the will of the 
person cliarging it : ( Ward v. Ward, 27 L. J. 63, P. & M. ; 
Thompson v. Thompson, Id, 65) and in the case in question the 
"desertion was rather on the part of the wife than on that of the 
husband. And see Fitzgerald y. Fitzgerald, Student's Leading 
Oases, p. 397.) 

28. A husband is guilty of adultery, and deserts his wife for 
upwards of two years, and then makes a bond fde offer to return ; 
what effect will this offer have upon the wife's right to a decree of 
dissolution, and why f 

An offer by a husband to return to cohabitation after he 
has deserted his wife for two years and upwards does not take 
away her right to a decree of dissolution on the ground of such 
desertion coupled with adultery, the offence of desertion being 
complete before the offer was made : (Basing y. Basing, 33 L. J. 
150, P. & M.) 

29. Can a husband who has himself been guilty of adultery obtain 
a divorce from his wife on the ground that she has committed that 
offence f 

In some cases the discretion giyen to the court by s. 31 of 
20 & 21 Vict. c. 85, will be exercised in his fayour, as where the 
adultery was committed in ignorance of fact or eyen of law, or when 
conmiitted to the knowledge of the wife, and by her long since 
pardoned and condoned : (see Browne's Diyorce Practice.) 

30. How may the defences in a suit for dissolution of marriage be 
classed f 

(1.) Absolute Bars, i.e., such, as being established to the satisfac- Defences, 
tion of the court, are a complete answer to the petition. These 

are: 

(a) Denial of facts alleged in petition. 

(b) Conniyance at the adultery of the other party to the 

marriage. 

(c) Condonation of the adultery complained of. 

{d) Collusion between the petitioner and either of the respon* 
dents. 
(2.) Discretionary Bars, i.e., such as being established leaye to the 
court a discretion as to whether it will or will not pronounce the 
decree, (a) These are : 

(a) See 20 & 21 Vict. c. 85, a. 31 : (Stadent's Statutes, 2nd ed. p. 295.) 
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(a) Adultery of petitioner. 

(b) Unreasonable delay in presenting or prosecuting petition. 

(c) Cruelty to the other party to the marriage. 

(d) Desertion or wilful separation from the other party before 

the alleged adultery without excuse. 

(e) Wilful neglect or misconduct such as to have conduced to 

the adultery complained of : (Browne's Divorce Practice.) 

31. What is necessary to establish connivance by the husband at his 
wife's infdelity f 

It must be shown that he has wilfully abstained from taking any 
steps to prevent an adulterous intercourse, which, from what has 
passed before his eyes, he could but believe or reasonably suspect 
was likely to occur, though there might have been no corrupt intention 
on his part : {Gipps v. Gipp's and Hume, 33 L. J. 161, P. k M.) 

32. What is condonation f 

The forgiveness of a conjugal offence with the full knowledge of 
all the circumstances, and it is a question of fact, not of law : (Pea- 
cock V. Peacock, 27 L. J, 71, P. & M.) It must be accompanied by 
restitution of the wrong-doer to his or her former position: 
(Pritchard on Divorce.) 

33. Is condonation equally available as a defence for a husband and 
a vnfe respectively f 

It is not. ''A great distinction respecting condonation exists 
between a husband's adultery and a wife's adultery, and much would 
be considered culpable in a husband which is praiseworthy in a 
wife : " (Per Dr. Lushington.) "A woman has not the same control 
over her husband, has not the same guard over his honour, has not 
the same means to enforce the observance of the matrimonial vow ; 
his guilt is not of the same consequence to her, therefore the rale 
of condonation is held more laxly against her : " (D*Aguilar v. 
D'Aguilar, 1 Hag. 786.) " Forgiveness on the wife's part, especi- 
ally with a large family, in the hope of redeeming her husband, is 
meritorious, while a similar forgiveness on the part of the husband 
would be degrading and dishonourable:" (Durant v. Durant, 1 
Hag. 752.) 

34. Explain the doctrine of revival as applicable to proceedings for 
dissolution of marriage. 

Oondonation is forgiveness, with an implied condition that the 
injury shall not be repeated, and that the other party shall be 
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treated with conjugal kindness : on a breacli of the condition the right 
to a remedy for the former injury revives. A slighter offence (though 
not a slight offence) will revive an offence condoned, and will 
combine with it so as to operate as a ground for divorce : (Browne's 
Divorce Practice.) 

35. The respondent and corespondent in a divorce suit make 
arrangements, to which the petitioner is no parti/, in order that he 
may obtain a divorce. Will such arrangements, on being brought 
to the notice of the court, be a bar to the divorce f 

They will not, as, in order to establish '' collusion " in a suit for CoUusion. 
dissolution, it is necessary to prove that there exists some under- 
standing or agreement between the petitioner and the respondent : 
(see Matthyssen^s Div., 78 H. of L. J. 851 ; Qethin v. Gethin, 31 
L. J. 43, P. & M.) 

36. Is a suit for divorce on the ground of adultery in the nature of 
a criminal or a civil proceeding f Is the insanity of the respondent a 
bar to the suit when the insanity occurred (1) before petition ; (2) after 
petition and before decree nisi ; (3) after decree nisi and before decree 
absolute f If a suit can proceed in any of these cases, how can the 
respondent be defended f Can a suit be instituted or proceed if the 
petitioner be or become insane f 

A suit for divorce is rather in the nature of a civil than a crimi- Insanity, 
nal proceeding. 

A petitioner, upon proof of the adultery of his wife, is absolutely 
entitled to a decree dissolving the marriage, unless certain acts men- 
tioned in sect. 31 of 20 & 21 Vict. c. 85, are proved against him. 
Lunacy is no ground for staying the proceedings, not being within 
the exceptions of the above section : (Mordaunt v. Moncf*eiffe, 2 H. 
L. Sc. App. 374.) The acts mentioned in sect. 31 of 20 & 21 Vict. 
c. 85, are the absolute bars {b, c, and d) mentioned in Answer 30, 
and the whole of the discretionary bars mentioned in the same 
answer. 

A committee, duly appointed, of a person found by inquisition to 
be of unsound mind, may take out a citation and prosecute a suit 
on behalf of such person as a petitioner, or enter an appearance, 
intervene, or proceed with the defence on behalf of such person as a 
respondent ; but, if no conmiittee should have been appointed, 
application is to be made to one of the registrars, who will assign a 
guardian to the person of unsound mind, for the purpose of prose- 
cuting, intervening in, or defending the suit on his or her behalf ; 
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provided that, if the opposite party is already before the court 
when the application for the assignment of a guardian is made, he 
or she iaust be served with notice by summons of such application : 
(Rule 196.) 

37. Specify fully the scope and nature of evidence as to identity of 
the respondent which the court requires in a suit for dissolution of 
marriage f 

Evidence of Identification is a question of fact, to be proved like any other 
identity. conclusion of fact, and established either by direct or circumstantial 

evidence. In a suit for dissolution, the identity was held to be 
sufficiently established where the respondent represented herself as 
the wife to the father of the petitioner, her acknowledgment of the 
service of the citation, and her appearance in the cause. The court 
is reluctant to rely on a photograph without further evidence of 
identity. Practitioners, therefore, must be careful to strengthen 
their evidence of identity, as, by personal evidence, handwriting, or 
the like. The court has no power, in a suit for dissolution, to order 
the respondent to be confronted for the purpose of identification ; 
and it seems the court will not act upon the evidence of the 
petitioner as to the identity of the respondent without some cor- 
roboration : {See Browne's Divorce Practice.) 

38. Can the Court for Divorce and Matrimonial Causes grant a 
decree dissolving a marriage contracted out of England f 

It can, if the parties are natural-bom English subjects, or, being 
foreigners, if they, or even if the husband only, be domiciled in 
England. 

39. What is the status of a wife after decree nisi /or dissolution of 
marriage and before decree absolute f 

Status of wife. It seems that the effect of the decree nisi is such that the ligamen 
of marriage still continues during the interval between the decree 
nisi and the decree absolute, and that any illicit connection by either 
of the parties to the marriage in question is adultery : (Browne's 
Divorce Practice.) 
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PETITION FOR JUDICIAL SEPARATION, AND 

DEFENCES THERETO. 

40. In what cases may the court pronounce a decree for a judicial 
separation f 

(1) In all cases in wliicli a decree for a divorce d mensd et thoro In what 
might be pronounced by the Ecclesiastical Courts at the time of the ^^®"- 
passing of the 20 & 21 Vict. c. 85, s. 7. 

(2) A sentence of judicial separation may be obtained either by 
the husband or the wife on the ground of adultery or cruelty, or 
desertion without cause for two years and upwards : (Sect. 16.) 

41. Explain the difference between a divorce and a judicial separa- 
tion. And state what is necessary to entitle a husband or wife to 
either. 

The effect of a diyorce is to dissolve the marriage and enable 
the parties to marry again ; whereas the effect of a judicial separa- 
tion is to place the parties in the position of single persons, except 
that neither party can lawfully marry again in the lifetime of the 
other : (Mozley & Whiteley's Law Diet.) As to the latter part of 
the Q., see answers to QQ. 21, 22, and 40. 

42. When is a husband deemed to have been guilty of legal cruelty 
towards his wife f 

When he has so treated her, and so manifested his feelings towards Craelty. 
her, as to have inflicted bodily injury, to have caused reasonable 
apprehension of bodily suffering, or to have injured health : (Per 
Judge Ordinary, Tomkins v. Tomkins, 1 Sw. & Tr. 168.) 

48. How far do threats amount to legal cruelty? 

There can be no doubt that words of menace, creating a reasonable 
apprehension of personal injury, will call for and justify the inter- 
position of the court ; but family squabbles, not accompanied by 
personal violence, nor by threats of personal violence, will not call 
for such interference : (Sir H. Jenner Fust in Geils v. Oeils, 6, No. 
of Gas. 135.) 

There must be something which renders cohabitation unsafe, or is 
likely to be attended with injury to the person or to the health of 
the party, in order to sustain an application to this court : (Per 
Sir William Scott, in Harris v. Harris, 2 Phill. Ecc. E. 111.) 
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44. Is it necessary that there should have been more than one act oj 
cruelty to support the petition f 

The law does not require that there should be many acts ; the 
court has expressed an indisposition to interfere on account of one 
slight act, particularly between persons who have been under long 
cohabitation, because, if only one such instance of ill-treatment, 
and that of a slight kind, occtirs in many years, it may be hoped 
and presumed that it will not be repeated. But it is only on this 
supposition that the coui*t forbears to interpose its protection, even 
in the case of a single act, because, if one act should be of that 
description which should induce the court to think that it is likely 
to occur again, and to occur with real suffering, there is no rule 
that should restrain it from consideiing that to be fully sufiScient to 
authorise its interference : {Per Sir William Scott in Holden v. Holden, 
I Hag. Con. 0. 459.) 

45. Will a wife he entitled to relief in case she has provoked the 
husband to be guilty of cruelty towards her f 

She will not. It is the consequence of her own conduct, and she 
has the remedy in her own hands by an alteration of her own con- 
duct : (Per Sir William Scott in Waring v. Waring, 2 Phill. Ecc. 
B. 132.) But it is not necessary that the conduct of the wife should 
be entirely without blame, for the reason which would justify the 
imputation of blame to the wife will not justify the ferocity of the 
husband : (Per Sir William Scott in Holden y. Holden, 1 Hag. Con. 
0. 459.) 

46. In a suit for judicial separation on the ground of the wife's 
cruelty, what condition does the court impose upon the husband in the 
event of its decreeing a separation f 

That he shall make a reasonable proyision for the maintenance of 
his wife : (Forth v. Forth, 36 L. J. 122, P. & M.) 

47. A man has recently deserted his wife, who has done nothing to 
justify his conduct, and has left her destitute. Can this division of 
the court give her any, and if any, what, relief f 

Desertion. See answers to QQ. 40 and 69. 

48. What is necessary in order to sustain a charge of desertion f 

It must be shown that such desertion was against the will of the 
person alleging it : (Ward v. Ward, 27 L. J. 63, P. & M.) 
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49. Mention tkeprincipcd defences in suits for judicial separation, 

(a) The adultery of the petitioner. ^ Defences. 

Ih) Cruelty, (a) 

(c) Oonnivance. 

(d) Condonation. 

(e) Collusion. 

(f) Desertion. 

(g) A previous decree on the same issue. 

50. May a petition in any case be presented for reversal of a 
decree of judicial separation f 

Any husband or wife, upon the application of whose husband or Petition for 
wife, as the case may be, a decree of judicial separation has been '®^®"** ®' 
pronounced, may, at any time thereafter, present a petition to the 
court, praying for a reversal of such decree on the ground that it 
was obtained in his or her absence, and that there was reasonable 
ground for the alleged desertion, where desertion was the ground 
of such decree ; and the court may, on being satisfied of the truth 
of the allegations of such petitions, reverse the decree accordingly ; 
but the reversal thereof shall not prejudice or affect the rights or 
remedies which any other person would have had in case such 
reversal had not been decreed in respect of any debts, contracts, or 
acts of the wife incurred, entered into or done between the times of 
the sentence of separation and of the reversal thereof: (20 & 21 
Vict. c. 85, s. 23.) 

51. What effect has a decree of judicial separation on the status of 
the wife f 

While the separation continues she is considered as a feme sole Statos of 
with respect to property she may acquire, or which may come to ^"^®" 
her, but if she again cohabits with her husband, all such property 
as she may then be entitled to is held to her separate use, subject to 
any written agreement between herself and her husband, while 
separate : (20 & 21 Vict. c. 85, s. 25.) 

The wife is also considered a feme sole for the purposes of a con- 
tract, and wrongs and injuries, and suing and being sued in any 
civil proceeding ; but where alimony has been decreed and not duly 
paid, the husband is liable for necessaries supplied for her use : 
(Sect. 26.) 

(a) This is, however, no bar to a petition grounded on a charge of 
adnltery. 
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52. A wife who had been judicially separated from her htishand 
svbsequently acquires property and dies intestate in the lifetime of hr 
husband. To whom will such property go f 

Not to her husband, but to her heir-at-law, if realty, and, if per- 
sonalty, to her next of kin, according to the Statute of Distributions, 
as if she had no husband. 

634 Can an order for Judicial separation be mxide by any other 
tribunal than the Divorce Court ? If so, under what circumstances f 

41 Vict. 0. 19. By sect. 4 of 41 Vict. c. 19, it is enacted that if a husband shall 
be convicted summarily, or otherwise, of an aggravated assault 
within the meaning of 24 & 25 Vict. c. 100, s. 43, (a) upon his 
wife, the court or magistrate before whom he shall be so convicted 
may, if satisfied that the future safety of the wife is in peril, order 
that the wife shall be no longer bound to cohabit with her husband ; 
and such order shall have the force and effect in all respects of a 
decree of judicial separation on the ground of cruelty ; and such 
order may further provide : 

1. That the husband shall pay to his wife such weekly sum as 

the court or magistrate may consider to be in accordance 
with his means, and with any means which the wife may 
have for her support ; and the payment of any sum of 
money so ordered shall be enforceable and enforced against 
the husband in the same manner as the payment of the 
money is enforced under an order of affiliation ; and the 
court or magistrate by whom any such order for payment 
of money shall be made, shall have power, from time to 
time, to vary the same on the application of either the 
husband or the wife, upon proof that the means of the 
husband or wife have been altered in amount since the 
original order or any subsequent order varying it shall 
have been made. 

2. That the legal custody of any children of the marriage 

under the age of ten years shall, in the discretion of the 
court or magistrate, be given to the wife. Provided 
always, that no order for payment of money by the hus- 
band, or for the custody of children by the wife, shall be 
made in favour of a wife who shall be proved to have 
committed adultery, unless such adultery has been con- 
doned ; and that any order for the payment of money or 

(a) See Student's Statutes, 2iid ed. p. 419. 
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for the custody of children may be discharged by the 
court or magistrate by whom such order was made, upon 
proof that the wife has since the making thereof been 
guilty of adultery; and provided, also, that all orders 
made under this section shall be subject to appeal to the 
Probate and Admiralty (sic) Division of the High Court 
of Justice. 



DAMAGES. 



54. In what cases may damages he claimed hy a hushand from a 
person who has committed adultery with his tvife f 

Any husband may, either in a petition for dissolution of marriage Claim for 
or for judicial separation, or in a petition limited to such object *™*fi^®- 
only, claim damages (a) from any person on the ground of his having 
committed adultery with the wife of such petitioner; and such 
petition shall be served upon the alleged adulterer and the wife, 
unless the court shall dispense with such service, or direct some 
other service to be substituted ; and the damages to be recovered , 
on any such petition shaU in all cases be ascertained by the verdict 
of a jury, although the respondents or either of them may not 
appear ; and after the verdict the court may direct in what manner Application 
such damages shall be paid or applied, and may direct that the whole ° damages, 
or any part thereof shall be settled for the benefit of the children 
(if any) of the marriage, or as a provision for the maintenance of 
the wife. And whenever such adultery shall have been established. Costs, 
the court may order the adulterer to pay the whole or any part of 
the costs : (20 & 21 Vict. c. 85, ss. 33 and 34.) 



CUSTODY OP CHILDEEN. 

55. What power has the court to make provision for the custody oj 
children f 

In any suit or other proceeding for obtaining a judicial separa- Power of 
tion, or a decree of nullity of marriage, and on any petition for '^^^^ *f 

— children. 

(a) The amonnt claimed must be stated in the petition. 
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dissolving a marriage^ the conrt may, from time to time, before 
making its final decree, (a) make sacH interim orders, and may 
make such provision, in its final decree, as it may deem just and 
proper, with respect to the custody, maintenance, and education of 
the children, the marriage of whose parents is the sabject of such 
suit or other proceeding, and may, if it shall think fit, direct proper 
proceedings to be taken for placing such children under the protec- 
tion of the [Chancery Division of the High Court of Justice] : 
(20 & 21 Vict. c. 85, s. 85.) 

Where, however, the parent has no power of control, the court has 
none ; e.g., in the case of a girl aged twenty, and two boys aged six- 
teen and eighteen, it was held that the 35th section of the 20 & 21 
Vict. c. 85, gave the court no jurisdiction : {Ryder v. Ryder, 30 L. J., 
P. & M. 44.) 



SETTLEMENTS. 



56. What power has the court over the property of a wife in 
respect of whose adultery a sentence of divorce or judicial separation is 
pronounced f 

If it shall be made to appear to the court that the wife is entitled 
to any property, either in possession or reversion, the court may order 
such settlement as it shall think reasonable to be made of such 
property, or any part thereof, for the benefit of the innocent party, 
and of the children of the marriage, or either or any of them : 
(20 & 21 Vict. c. 85, s. 43.) And any instrument executed pursuant 
to any order of the court, made under the said enactment before or 
after the passing of the 20 & 21 Vict. c. 85, at the time of or after 
the pronouncing of a final decree of divorce or judicial separation, 
shall be deemed valid and effectual in the law, notwithstanding the 
existence of the disability of coverture at the time of the execution 
thereof: (23 & 24 Vict. c. 144, s. 6.) 

57. What larger power with respect to settlements has been since 
conferred on the court? 

The court, after a final decree of nullity of marriage or dissolution 
of marriage, may inquire into the existence of ante-nuptial or post- 
nuptial settlements made on the parties whose marriage is the subject 



(a) By 22 & 23 Yiot. o. 61, b. 4, snoh orders and provisions may be made 
by the court from time to time after a final decree. 
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of the decree, and may make suob order with reference to the appli- 
cation of the whole or a portion of the property settled, either for 
the benefit of the children of the marriage, or of their respective 
parents, as to the court shall seem fit : (22 & 23 Vict. c. 61, 
s. 5.) 

58. Set out accurateh/ the atatutory power conferred on the Divorce 
Court in connection with settlements. Would the power be exercisable 
in all or which of the following cases after a decree of dissolution : 
(a) A marriage of which there have been no issue ; {b) A maiTiage of 
which there have been issue, but none were living at the time of the 
decree ; (c) A marnage of which there are no issue living when the 
court is asked to exercise the power, but issue of which were living at 
the date of the decree ; (d) A marriage of which there are issue 
living ? 

As to the first part of the Q. and as to case (d), see answers to 
QQ. 56, 57. 

(a), (b), and (c). In these cases the power was formerly held not 
to be exercisable, but by sect. 3 of the Matrimonial Causes Act, 
1878, it is enacted that the court may exercise the powers vested in 
it by sect. 5 of 22 & 23 Vict. c. 61, notwithstanding that there are 
no children of the marriage. 



ALIMONY. 

59. What is alimony ? 

An allowance made to the wife after cohabitation has ceased. It What is. 
is either pendente lite or permanent. 

60. In case of a decree for judicial separation in which alimony is 
ordered, what direction may the court give as to the payment thereof? 

It may direct the same to be paid either to the wife herself or to DirectiosB as 
any trustee on her behalf, to be approved by the court, and may im- ^ payment, 
pose any terms or restrictions which to the court may seem expedient, 
and may from time to time appoint a new trustee, if it shall appear 
expedient to do so : (20 & 21 Vict. c. 85, s. 24.) 

61. Wh(U powers has the court respecting alimony in case of a decree 
for dissolution of marriage ? 

The court may, if it shall think fit, on any such decree, order Order for, on 
that the husband shall, to the satisfaction of the court, secure to the ^ssolutioii. 
wife such gross sum of money, or such annual sum of money for 
any term not exceeding her own life, as, having regard to her fortune 

H 
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(if any), to the ability of the husband, and to the conduct of the 
parties, it shall deem reasonable, and for that purpose may refer it to 
any one of the conveyancing counsel of the [Chancery Division of 
the High Oourt of Justice] to settle and approve of a proper deed or 
instrument to be executed by all necessary parties ; and the court 
may in such a case suspend the pronouncing of its decree until such 
deed shall have been duly executed ; and upon any petition for dis- 
solution of marriage the court has the same power to make interim 
orders for payment of money by way of alimony or otherwise as in 
a suit instituted for judicial separation ; (20 & 21 Vict. c. 85, s. 32.) 

62. What additional powers have been conferred upon the court 
with respect to alimony by a subsequent Act ? 

In case of a decree for dissolution of marriage, the court may 
make an order on the husband for payment to the wife during their 
joint lives of such monthly or weekly sums for her maintenance and 
support as the court may think reasonable ; provided that if the 
husband shall afterward from any cause become unable to make such 
pajnnents the court may discharge or modify the order, or tempo- 
rarily suspend the same as to the whole or any part of the money 
so ordered to be paid, and again revive the same order, wholly or 
in part, as to the court may seem fit : (29 Vict. c. 32, s. 1.) 

63. In what case, and upon what conditions, will the court grant a 
wife's application for pei^manent alimony, although her husband has 
obtained a decree for dissolution on the ground of her adultery f 

The court will only exercise the power of granting permanent 
maintenance to the guilty wife under very special circumstances ; 
and, except where the husband volunteers to make an allowance, 
the court would in practice probably never exercise the power. But 
the court will often settle upon the guilty wife part of the damages 
recovered from the co-respondent : (Pritchard on Divorce.) 



Petition for 
restitntion. 



MISCELLANEOUS. 

64. In what case may a petition be presented for restitution of 
conjugal rights ? 

There is but one ^ound for this petition, viz., that one of the 
married persons has withdrawn from living with the other without 
lawful cause. In such a case the deserted person may compel the 
party withdrawing to return to cohabitation : (Browne's Divorce 
Practice.) 
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65. What facta may he pleaded in bar to a suit for restitution of 
conjugal rights f 

As a rule, only such as would have justified the court in pro- 
nouncing a decree for divorce in an original suit : {Holmes v. Holmes, 
2 Lee, 116.) 

66. What is meant by jactitation of marriage f 

It is where one party boasts or gives out that he or she is married Jactitation, 
to the other, whereby a common reputation of their marriage may 
ensue : (Bla. Com. vol. 3.) These suits are now very rare. 

67. What defences are there to a suit of jactitation ? 

To a jactitation charge there are three defences available — ^a 
denial of the boasting, a setting up of the marriage, or an allegation 
that the promovent allowed the impugnant to assume the character 
of his wife. The first asserts she did not boast ; the second that she 
boasted truly ; the third that the boasting was not malicious though 
false : (Browne's Divorce Practice.) 

68. What is jactitation of marriage ? and what remedy can the 
court give for this injury, if proved? 

As to the former part of the Q., see answer to Q. 66. 
The remedy is a decree of perpetual silence against the jacti- 
tator. 

69. Under what circumstances may a tvife apply to the court for 
a protection order, and what is the effect of such order f 

A wife deserted by her husband may at any time after such Protection 
desertion, if resident within the metropolitan district, apply to <^'der. 
a police magistrate, or, if resident in the country,_,to justices in 
petty sessions, or, in either case, to the court [or judge] for an 
order to protect any money or property she may acquire by her own 
lawful industry, and property which she may become possessed of, 
after such desertion, against her husband or his creditors, or any 
person claiming under him ; and such magistrates, justices, court [or 
judge], if satisfied of the fact of such desertion, and that the same 
was without reasonable cause, and that the wife is maintaining her- 
self by her own industry or property, may make and give to the wife 
an order protecting her earnings and property acquired since the 
commencement of such desertion, from her husband and all credi- 
tors and persons claiming under him, and such earnings and property 
shall belong to the wife as if she were a feme sole ; Provided that Entry in 
every such order, if made by a police magistrate, or justices at petty oo'^'^ty court. 

H 2 
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sessions, shall, within ten days after the making thereof, be entered 
with the registrar of the Oounty Court within whose jurisdiction the 
wife is resident ; and that it shall be lawful for the husband, and any 
creditor or other person daiming under him, to apply for the discharge 
thereof (a) ; Provided also, that if the husband or any creditor of, or 
any other person claiming under the husband, shall seize or continue 
to hold any property of the wife after notice of any such order, he 
shall be liable, at the suit of the wife (which she is hereby empowered 
to bring), to restore the specific property, and also for a sum equal to 
double the value of the property so seised or held after such notice. 
If any such order of protection be made, the wife shall, during the 
continuance thereof, be and be deemed to have been, during such 
desertion, in the like position in all respects, with regard to property 
and contracts, and suing and bein^ sued, as if judicially separated : 
(20 & 21 Vict. c. 85, s. 21.) 

70. How have the provisions respecting the property of a wife 
jvdidaUy separated or deserted by her husband been extended f 

An order for protection shall be deemed to extend to property to 
which such wife has become or shall become entitled as executrix, 
administatrix, or trustee, since the sentence of separation or the 
commencement of the desertion, as the case may be : (21 & 22 
Vict. 0. 108, 8. 7. (ft) 

71. Whattjoas enacted by the Legitimacy Declaration Act, 1858 ? 

That any natural bom subject of the Queen, or any person whose 
right to be so deemed depends wholly or in part on his legitimacy, 
or on the validity of a marriage, being domiciled in England or 
Ireland, or claiming any real or personal estate situate in England, 
may petition the Divorce Court for a decree declaring that the peti- 
tioner is the legitimate child of his parents : and that his own mar- 
riage or that of his father and mother, or grandfather and grand- 
mother, was valid. Any person being so domiciled, or claiming as 
aforesaid, may apply for a decree declaratory of his right to be 
deemed a natural bom subject. The Attomey-Gbneral must be a 
respondent : (21 & 22 Vict. c. 93.) 

(a) See hereon 27 & 28 Vict. c. 44 : (Student's Statutes, 2nd ed., p. 299.) 

(b) Ab to indemnity to persons making payments nnder orders afterwards 
reversed, see 21 & 22 Vict. c. 108, s. 10. 
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DIVORCE AND MATRIMONIAL CAUSES 



72. How are proceedings before the court commenced f 

By petition : (Eule 1.) (a) Petition. 

73. J9y what must a petition be accompanied ? 

By an affidavit made by the petitioner, verifying the facts of 
which he or she has personal cognizance, and deposing as to belief 
in the truth of the other facts alleged in the petition, and such 
affidavit shall be filed with the petition : (Bale 2.) 

74. In certain cases the affidavit mttst further state that no collusion 
or connivance exists between the petitioner and the other party to the 
mannage. Mention these. 

In cases where the petitioner is seeking a decree of nullity' of 
marriage, or of judicial separation, or of dissolution of marriage, 
or a decree in a suit of jactitation of marriage : (Bule 3.) 

75. Upon a husband Jiling a petition for dissolution of marriage on 
the ground of adultery, who are to be made co-respondents ? 

The alleged adulterers, unless the judge shall otherwise direct. Co-respon- 
Application for such direction is to be made on motion founded on ^®^^- 
affidavit : (Eules 4 & 5.) 

76. ]^^hat must be done if the names of the alleged adulterers or 



(a) See form in Appendix. 
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either of them should he unknown to the petitioner at the time of filing 
his petition f 

The same must be supplied as soon as known, and application 
must be made forthwith to one of the registrars to amend the peti- 
tion by inserting such name therein, and the registrar to whom the 
application is made shall give his directions as to such amendment, 
and such further directions as he may think fit as to service of the 
amended petition : (Rule 6.) 

77. Who are included in the term " respondent " as used in the rules 
of the court ? 

All co-respondents, so far as the same are applicable to them : 
(Bule 7.) 

78. In what cases will the court dispense with a co-respondent in a 
husband's suit for a dissolution of marriage : and at what period of 
the suit should the application be made? 

This can only be done on " special grounds :" (Rule 4.) The 
following are instances : — ^When a petition charges adultery with a 
person unknown, and who cannot be discovered ; where the alleged 
adulterer is dead ; where the wife is living as a prostitute in a 
brothel, unless the husband knows of any person with whom she 
has committed adultery. The application should be made promptly, 
and the usual time is after the filing of the petition and before ser- 
vice of the citation on the wife : (See Browne's Divorce Practice.) 

79. What must be done forthwith upon filing a petition? 

Citation. A citation (a) must be extracted under seal of the court for 

service on eact respondent. Every citation must be written or 
printed on parchment, and the party extracting the same, or his or 
her proctor, or solicitor, shall take it, together with a prcecipe (a), to 
the registry, and there deposit the prcecipe and get the citation 
signed and sealed. The address given in the prcecipe must be within 
three miles of the General Post-OflBce : (Rules 8 and 9.) 

80. What is the object of the citation in a suit ? How must it be 
served^ and what is necessary for its service out of the jurisdiction f 

The citation coiTCsponds in some respects with a writ of summons ; 
it is a document directed to the respondent or co-respondent, and 
commands the party to appear within a certain time mentioned, and 
a warning that in case of default the judge will proceed to hear the 



(a) See form in Appendix. 
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charge mentioned therein," your absence notwithstanding." Service 
is effected in the same way as service of a writ of summons, by 
showing the original, if required, and giving the person served a 
copy, and also a certified copy of the petition under seal of the 
court. Even in regard to a party out of the jurisdiction, the service 
should, if possible, be persona]. But in cases where personal service 
cannot be effected, an application may be made to the President, or, 
in his absence, to a registrar, for an order to allow some other mode 
of service. The application should be supported by an affidavit 
showing why personal service cannot be effected : (See Browne's 
Divorce Practice.) 

81. What must be done forthwith after service has been effected ? 

The citation with a certificate of service (a) endorsed thereon, 
must be returned into and filed in the registry. Where it is ordered 
that a citation shall be advertised, the newspapers containing the 
advertisements are to be filed in the registry with the citation : 
(Rules 14 and 15.) (b) 

82. Can a petitioner proceed with the came at once after having 
extracted a citation ? 

Before he can proceed an appearance must have been entered by 
or on behalf of the respondents, or it must be shown by affidavit, filed 
in the registry, that they have been duly cited, and have not 
appeared. An affidavit of service of a citation must be substantially 
in the form given in the Appendix, and the citation referred to in 
the affidavit, must be annexed to such affidavit, and marked by the 
person before whom the same is sworn : (Eules 17 & 18.) 

83. In what cases in proceedings in the Divorce Division will the 
court allow Judgtnent to go by default f 

As a rule judgment by default is not allowed. There are, how- Default, 
ever, two exceptions : 

{a) Where a claim for damages is made against a co-respondent, 

and he does not appear. 
(b) Against the petitioner, when the Queen's Proctor alleges 
matter which would be ground for reversing a decree nisi 
and such allegations are admitted by the petitioner by his 
replication : (see Browne's Divorce Practice.) 



(a) See form in Appendix. 

(6) The above roles, so far as thej relate to the service of citations, apply 
to the service of all other instmroents reqniring personal service : (Bnle 16.) 
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84. When may an appearance he entered f 

At any time before a proceeding has been taken in default, or by 
leave of one of the registrars, to be applied for by summons founded 
on affidavit. Every entry of appearance must be accompanied by 
an address, within three miles of the General Post Office. 
Appearances are entered in the registry in a book provided for that 
purpose (o): (Rules 19-21, and 18.*).) 

85. What must be done by a party who wishes to raise any question 
as to the jurisdiction of the court? 

He must enter an appearance under protest, and within eight days, 
file in the registry his or her act on petition in extension of such 
protest, and on the same day deliver a copy thereof to the petitioner. 
After the entry of an absolute appearance to the citation a party 
cited cannot raise any objection as to jurisdiction : (Rule 22.) 

86. Wliat was enacted as to intervention, by the 23 4" 24 Vict, 
c. 144 ? 

That every decree for a divorce shall in the first instance be a 
decree nisi not to be made absolute till after the expiration of such 
time not less than [six] months from the pronouncing thereof as the 
court shall from time to time direct ; and that during that period 
any person shall be at liberty in such manner as the court shall 
from time to time direct to show cause why the said decree should 
not be made absolute by reason of the same having been obtained 
by collusion, or by reason of material facts not brought before the 
court ; and that on cause being so shown the court shall deal with 
the case by making the decree absolute, or by reversing the decree 
nisi, or by requiring further inquiry, or otherwise, as justice may 
require. 

And that at any time during the progress of the cause, or before 
the decree is made absolute any person may give information to Her 
Majesty's proctor of any matter material to the due decision of the 
case ; who may thereupon take such steps as the Attorney-General 
may deem necessary or expedient ; and if from any such information 
or otherwise the said proctor shall suspect that any parties to the 
suit are or have been acting in collusion for the purpose of obtaining 
a divorce contrary to the justice of the case, he may, under the 
direction of the Attorney -General, and by leave of the court, intervene 
in the suit, alleging such case of collusion, and retain counsel and 

(a) See form of entry of appearanoe in the Appendix. 
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subpoena witnesses to prove it ; and the court may order the costs 
arising from such intervention to be paid by the parties, or such of 
them as it shall see fit, including a wife if she have separate pro- 
perty : (Sect. 7.) 

87. How must application for leave to intervene he made f 

To the judge by motion, supported by affidavit. Every intervener 
must join in the proceedings at the stage in which he finds them, 
unless it is otherwise ordered by the judge : (Eules 23 and 24.) 

88. Explain and contrast the two modes of intervention open to the 
Queen's Proctor for preventing a decree of divorce from becoming 
absolute. 

He can either intervene under the latter branch of section 7, of 
23 & 24 Vict. c. 144 (a) by leave of the court, and then under the 
68th Bule he must take a part in the pleadings ; or he may show 
cause (after the decree ni8t) as one of the public : (Browne's Divorce 
Practice.) As to the steps to be taken in either case, see answers 
to QQ. 87, 90, and 91. 

89. In what matrimonial suits, and under what circumstances y can 
the Queen's Proctor intervene f How are the costs, if occasioned by 
any such intei*vention, dealt with f 

In suits for dissolution of marriage, and in suits for nullity of 
marriage. 

By 41 Vict. c. 19, it is enacted that where the Queen's Proctor 
or any other person shall intervene or show cause against a decree 
nisi in any suit or proceeding for divorce or nullity of marriage, the 
court may make such order as to the costs of the Queen's Proctor, 
or of any other person who shall intervene or show cause as afore- 
said, or of all and every party or parties thereto, occasioned by such 
intervention, or showing cause as aforesaid, as may seem just ; and 
the Queen's Proctor, any other person as aforesaid, and such party 
or parties shall be entitled to recover such costs in like manner as 
in other cases : provided that the Treasury may, if it shall think 
fit, order any costs which the Queen's Proctor shall, by any order of 
the court made under this section, pay to the said party or parties, 
to be deemed to be part of the expenses of his office. 

90. How must the Queen's Proctor proceed after he has obtained 
leave to intervene in a cause f 



(a) See answer to Q. 86. 
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He must, within fourteen days thereafter, enter an appearance^ 
and plead to the petition ; and on the day he files his plea in the 
registry must deliver a copy thereof to the petitioner, or to his 
proctor, or solicitor: (Eule 68.) All subsequent pleadings and 
proceedings in respect to the Queen's Proctor *s intervention in a 
cause are to be filed and carried on in the same manner as directed 
in respect of the pleadings and proceedings of the original parties to 
the cause : (Bule 69.) 

91. What must be done by the Queen's Proctor in case he wishes 
to show cause against making absolute a decree nisi for dissolution or 
nullity of marriage f 

He must enter an appearance in the cause, and within fourteen 
days after entering appearance file his plea in the registry, setting 
forth the grounds upon which he desires to show cause as aforesaid, 
and on the day he files his plea in the registry, must deliver a copy 
thereof to the person in whose favour such decree has been pro- 
nounced, or to his or her solicitor, and all subsequent pleadings and 
proceedings in respect to such plea are to be filed and carried on in 
the same manner as directed by Bules 68 and 69 (see the answer 
to the preceding Q.) in regard to the plea of the Queen's Proctor 
filed after obtaining leave to intervene in a cause ; and Bules 70 to 
76 (both inclusive) (see QQ. 117 to 122) are no longer to be 
applicable to the Queen's Proctor on his showing cause as aforesaid : 
(Bule 202.) 

92. What are the rules as to suits in forma pauperis f 

Panpers. Any person desirous of prosecuting a suit in formd pauperis is to 

lay a case before counsel, and obtain an opinion that he or she hsks 
reasonable grounds for proceeding : (Bule 25.) 

No person is admitted to prosecute or defend a suit in formd 
pauperis without the order of one of the registrars, who will make 
such order on the application as he may see fit or refer it to the 
court. To obtain such order the case laid before counsel and his 
opinion thereon, with an afiidavit of the party or of his or her 
proctor or solicitor, that the said case contains a full and true 
statement of all the material facts, to the best of his or her know- 
ledge and belief, and an affidavit of the party applying as to his or 
her income or means of living, and that he or she is not worth 25/., 
after payment of his or her just debts, save and except his or her 
wearing apparel, must be produced at the time such application is 
made. If application is made by a wife to prosecute a suit against 
her husband in forma pauperis tbe affidavit must state to the best 
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of her knowledge and belief the amount of income or means of 
living of her husband : (Rules 26, 208, and 209.) 

Where a husband admitted to sue as a pauper neglects to proceed 
in a cause, he may be called upon by summons to show cause why 
he should not pay costs, though he has not been dispaupered, and 
why all further proceedings should not be stayed until such costs be 
paid : (Eule 27.) 

When a husband has been admitted to prosecute a suit against 
his wife in formd pauperis, the wife may apply for an order that 
she be at liberty to proceed with her^ defence in formd pauperis on 
production of an affidavit that she has no separate property 
exceeding 261. in value after payment of her just debts : (Bule 210.) 

When a wife has been permitted to prosecute a suit against her 
husband in formd pauperis, the husband may apply for leave to 
proceed with his defence in formd pauperis, on production of an 
affidavit as to his income or means of living, and showing that 
besides his wearing apparel he is not worth 25/. after payment of 
his just debts : (Bule 211.) 

93. What are the regulations as to the answer ? 

Each respondent who has entered an appearance may, within Answer. 
twenty-one days after service of citation on him or her, file in the 
registry an answer to the petition (a) : (Eule 28.) 

In case the time allowed for entry of appearance to a citation 
should be more than eight days after service thereof, a respondent 
who has entered an appearance may, YT\\hm fourteen days from the 
expiration of the time allowed for the entry of appearance, file in 
the registry an answer to the petition : (Bule 186.) 

Each respondent must, on the day he or she files an answer, deliver 
a copy thereof to the petitioner, or to his or her proctor or solicitor : 
(Bule 29.) 

Every answer which contains matter other than a simple denial 
of the facts stated in the petition must be accompanied by an 
affidavit made by the respondents verif3ring such other or additional 
matter, so far as he or she has personal cognizance thereof, and 
deposing as to his or her belief in the truth of the rest of such other 
or additional matter ; and such affidavit shall be ffied with the answer : 
(Bule 30.) 

In cases involving a decree of nullity of marriage, or of judicial 
separation, or of dissolution of marriage, or a decree in a suit of 



(a) See form in Appendix. 
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jactitation of marriage, the respondent who is husband or wife of the 
petitioner shall, in the affidavit filed with the answer, farther state 
that there is not any collusion or connivance between the deponent 
and the petitioner : (Bule 31.) 

94. May ant/ further pleadings he filed f 

Within fourteen days from the filing and delivery of the answer 
the petitioner may file a reply thereto, and the same period is allowed 
for filing any rejoinder or subsequent pleading. A copy of every 
reply and subsequent pleading must, on the day the same is filed, be 
delivered to the opposite parties, or to their proctor or solicitor : 
(Bules 32 and 33.) 

95. How must a party proceed who desires to alter or afnend a 
pleading f 

He may apply by summons to one of the registrars for an order 
for that purpose : (Eule 187.) 

When a petition, answer, or other pleading has been ordered to be 
altered or amended, the time for filing and delivering a copy of the 
next pleading is reckoned from the time of the order having been 
complied with : (Eule 35.) 

A copy of every pleading, showing the alterations and amend- 
ments made therein, must be delivered to the opposite parties on 
the day such alterations and amendments are made in the 
pleadings filed in the registry ; and the opposite paiiiies, if they 
have already pleaded in answer thereto, may amend such answer 
within four days, or such further time as may be allowed for the 
purpose : (Eule 36.) 

96. What is the effect if either party in the cause fail to file or 
deliver a copy of the answer j reply, or other pleading, or to alter or 
amend the same, or to deliver a copy of any altered or amended 
pleading within the time allowed for the purpose f 

The party to whom the copy of such answer, reply, or other 
pleading, or altered, or amended pleading, ought to have been 
delivered, is not bound to receive it ; and such answer, reply, or other 
pleading is not to be filed, or treated, or considered as having been 
filed, or altered, or amended, unless by order of the judge, or of one 
of the registrars, to be obtained on summons. The expense of 
obtaining such order falls on the party applying for it unless the 
judge or registrar otherwise directs : (Eule 37.) 

97. To whom are applications for further particulars of matters 
pleaded to be made f 
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To the judge, or to one of the registrars in his absence, by 
summons, and not by motion : (Bule 38.) 

98. In a suit by the husband foi' restitution of conjugal rights, what 
will be the effect of a plea by the wife of articles of separation contain- 
ing a clause that the husband should take no proceedings in the Divorce 
Court f 

The court will reject such a plea : (Smith v. Smith, 2 Hag. Sup. 
44.) 

99. How may the parties proceed wlien the pleadings are concluded? 

It is not necessary in any case to apply to the court by motion for Prooednre on 
directions as to the mode of hearing or trial of a cause. When the cIob® of 
pleadings are concluded the parties to a cause may proceed in all 
respects as though upon the day of filing the last pleading a special 
direction had been given by the court as to the mode of hearing or 
trial to the effect following : 

1st. In cases in which damages are not claimed that the cause 
be heard by oral evidence before the court itself without a 
jury. 
2nd. In cases in which damages are claimed that the cause be 
tried before the court with a common jury. 
And any party to a cause may apply by sunmions for a direction 
that the cause may be heard or tried otherwise than is hereby pro- 
vided : (Bule 205.) 

100. WTiat must be done when there are issues of fact in a cause to 
be tried by a jury? 

The questions of fact raised by the pleadings must be briefly stated Qaestiona of 
in writing by the petitioner, and settled by one of the registrars : (a) ^*<^- 
(Bule 41.) 

Should the petitioner fail to prepare and deposit the questions for 
settlement in the registry within fourteen days after the [close of the 
pleadings] either of the respondents on whose behalf such questions 
have been raised may do so : (Bule 42.) 

After the questions have been settled by the registrar, the party 
who has deposited the same must deliver a copy thereof as settled 
to each of the other parties to be heard on the trial of the cause ; 
and either of such parties may apply to the judge by summons 
within eight days, or at the expiration of that time on the next day 

(a) See form in Appendix. 
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appointed for bearing summonses, to alter or amend the same, and 
his decision shall be final : (Bule 43.) 

101. When must the came he set down for trial or hearing f 

In cases to be tried by a jury the petitioner, after the expiration of 
eight days from the delivery of copies of the questions for the jury 
to the opposite parties, or from alteration or amendment of the same, 
in pursuance of the order of the judge, must file such questions as 
finally settled in the registry, and at the same time set down the 
cause as ready for trial ; and on the same day giye notice of his 
haying done so to each party for whom an appearance has been 
entered : (Bule 44.) 

In cases to be heard without a jury, the petitioner must, after the 
[close of the pleadings] set the cause down for hearing, and on the 
same day give notice of his having done so to each party in the cause 
for whom an appearance has been entered : (Bule 45.) 

102. In what cases may either of the respondents entitled to be heard 
at such trial or hearing file the questions for the jury, and set the cause 
down for trial or hearing ? 

If the petitioner fail so to do, or to give due notice thereof for the 
space of one month after directions have been given as to the mode in 
which the cause shall be tried or heard. And such respondent must 
on the same day give notice of his having done so to the petitioner, 
and to each of the other parties to the cause for whom an appear- 
ance has been entered : (Bule 46.) 

103. What must be done before a cause is set down for hearing or 
trial ? 

The pleadings and proceedings in the cause are to be referred to 
one of the registrars, to certify that the same are correct and in 
order, and the registrar to whom the same are referred is to cause 
any irregularity in such pleadings or proceedings to be corrected, or 
refer any question arising therefrom to the court for its direction ; 
any party to the cause objecting to such direction of the registrar 
may (subject to any order as to costs) apply to the court on summons 
to rescind or vary the same : (Bule 206.) 

104. May a cause be heard at any time after entry? 

No cause may be called on for trial or hearing until after the 
expiration of ten days from the day when the same has been set 
down for trial or hearing, and notice thereof has been given, save 
with the consent of all parties : (Bule 48.) 
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105. May a respondent ever be heard withovt an answer having been 
filed by him to the petition f 

Either of the respondents in the cause, after entering an appear- 
ance, without filing an answer to the petition in the principal cause, 
may be heard in respect of any question as to costs, and a respondent 
who is husband or wife of the petitioner may be heard also in respect 
to any question as to custody of children, but a respondent 
who may be so heard is not at liberty to bring in affidavits touching 
matters at issue in the principal cause, and no such affidavits can be 
made use of as evidence in the cause : (Bule 50.) 

106. Are the parties in the cause allowed to give evidence ? 

The parties to any proceeding instituted in consequence of adultery, Evidence of 
and their husbands and wives are competent to give evidence ; but P^^^e^. 
no witness, whether a party or not, shall be liable to be asked or 
bound to answer any question tending to show that he or she has 
been guilty of adultery, unless such witness has already in the same 
proceeding given evidence in disproof of his or her alleged adultery : 
(32 & 33 Vict. c. 68, s. 3.) 

107. What is meant by a decree of confrontation ? 

It is a decree calling upon the opposite party being one of the Oonfronta- 
parties to the marriage to appear and submit himself to be confronted ^^o^* 
with the witnesses, who are to prove a charge against him, in order 
to assist the proof of identity : (Pritchard on Divorce.) 

108. In what suits in the Divorce Court can an order be obtained 
for the attendance of the respondent to be confronted with a witness 
for identification ? 

In a suit for nullity of marriage and in a suit for judicial 
separation^ but not in a suit for dissolution of marriage. The reason 
of this distinction is that in the two former suits the court follows 
the practice of the Ecclesiastical Court : (Pritchard on Divorce.) 

109. State the principles on which damages against a co-respondent 
in a divorce suit are assessed, and the functions of the court and jury 
in relation thereto. Is evidence of the co-respondent's means admissible, 
and will an agreement between him and the petitioner be recognised by 
the court ? 

In the assessment of damages against a co-respondent, the measure Damages, 
of damages is the value of the wife, of whom the husband has been 
deprived. As a general rule, evidence of the co-respondent's means 



112 Law and Pbaoticb of the Coubt of Diyobce. 

is inadmissible ; semble, however, that the jury may take his wealth 
into consideration, if he has used it as a means of seducing the wife : 
(Cowing v. Cowing and Woller, 33 L. J. 149, P. & M.) 

The function of the jury is to assess the amount of the damages, 
and that of the court to direct their application. 

The court is not at liberty to recognise an agreement between the 
petitioner and co-respondent in respect of the amount of damages 
to be paid by the respondent, but is bound by the assessment of the 
jury : {Callwell v. CallweU and Kemiedy, 3 Sw. & Tr. 259.) But 
when an order has been made that the damages be paid to the 
petitioner, there is nothing to prevent him from coming to terms 
with the co-respondent, and accepting a less sum than that assessed : 
{Dale V Dak and Jf., 15 L. T. 595.) 

110. What are essential items of evidence in a divorce action for 
dissolution of marriage on the ground of adultery in order to obtain 
damages against a co-respondent? 

Evidence must be given of the marriage and of the adultery, and 
evidence may also be given of any circumstances of aggravation in 
connection with the case. 

111. If dmtuxges are asked against an adulterer, what mode of trial 
must be adopted f 

In such case the trial must be by jury : (See 20 & 21 Vict. c. 85, 
s. 33 ; Student's Statutes, 2nd ed., p. 296.) 

112. What are the regulations as to evidence taken by affidavit f 

Evidence by When the judge has directed that all or any of the facts set forth 
affidavit. j^ ^j^g pleadings be proved by affidavits, such affidavits must be filed 

in the registry within eight days from the time when such direction 
was given, unless the judge shall otherwise direct : (Eule 51.) 

In an undefended cause when directions have been given that all 
or any of the facts set forth in the petition be proved by affidavits, 
such affidavits may be filed in the registry at any time up to ten 
clear days before the cause is heard : (Bule 188.) 

Oounter affidavits as to any facts to be proved by affidavit may be 
filed within eight days from the filing of the affidavits which they 
are intended to answer : (Bule 52.) 

Oopies of all such affidavits and counter affidavits must on the 
day the same are filed be delivered to the other parties to be heard 
on the trial or hearing of the cause, or to their proctors or solicitors : 
(Eule 53.) 
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Affidavitg in reply to Bueli coanter affidavits cannot be filed with- 
out permission of the judge, or of the registrars in his absence : 
(Bule 54.) 

Application for an order for the attendance of a deponent for the 
purpose of being cross-examined in open court must be made to the 
judge on summons : (Bule 55.) 

113. What are the principal rules of practice as to proceedings by 
petition respecting collateral questions f 

Any party to a cause who has entered an appearance may apply Proceedmga 
on summons to the judge, or in his absence to the registrars, to be ^^ '^^^^^f 
heard on his petition touching any collateral question which may ooUateral 
arise in a suit : (Eule 56.) queationa. 

The party to whom leave has been given to be heard on his 
petition must within eight days file his act on petition in the 
registry, and on the same day deliver a copy thereof to such parties 
in the cause as are required to answer thereto : (Bule 57.) 

Each party to whom a copy of an act on petition is delivered 
must, within eight days after receiving the same, file his or her 
answer thereto in the registry, and on the same day deliver a 
copy thereof to the opposite party, and the same course is pursued 
with respect to the reply, rejoinder, &o., until the act on petition is 
concluded : (Bule 58.) 

Each party to the act on petition must, within eight days from 
that on which the last statement in answer is filed, file in the registry 
such affidavits and other proofs as may be necessary in support of 
their several averments : (Bule 60.) ^ 

After the time for filing affidavits and proofs has expired, the 
party filing the act on petition must set down the petition for 
hearing in the same manner as a cause ; and in the event of his 
failing to do so within a month, any party who has filed an answer 
thereto may set down the same for hearing, and the petition will 
be heard in its turn with other causes to be heard by the judge 
without a jury : (Bule 61.) 

114. When may application he made to the judge for a new trial of 
issues of fact tried by a jury or for a re-hearing of a cause f (a) 

Such application may be made by motion within fourteen days New trial, 
from the day on which the issues were tried or the cause was heard. 



(a) In grantmg new trials the Court is gnided by the same prinoiplea as 
the other Courts of the High Court of Justice. See Haynes's Chancery 
Practice, p. 145. 

I 
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if the judge be then sitting to hear motions, if not, on the first day 
appointed for hearing motions after the expiration of the fourteen 
days : (Eule Q2.) 

115. What are the rules respecting a petition for reversal of a decree 
for judicial separation f 

Such petition must set out the grounds upon which the petitioner 
relies : (Eule 63.) 

Before it can be filed an appearance on behalf of the party 
praying for a reversal of the decree of judicial separation must be 
entered in the cause in which the decree has been pronounced : 
(Eule 64.) 

A certified copy of such petition, under seal of the court, shall be 
delivered personally to the party in the cause in whose favour the 
decree has been made, who may, "mihin fourteen days, file an answer 
thereto in the registry, and must on the day on which the answer is 
filed deliver a copy thereof to the other party in the cause, or to his 
or her proctor or solicitor : (Eule 65.) 

All subsequent pleadings and proceedings arising from such peti- 
tion and answer must be filed and carried on in the same manner as 
in the case of an original petition for judicial separation and answer 
thereto so far as such directions are applicable : (Eule 66.) 

116. How are demurrers set down for hearing f 

In the same manner as causes ; and they come on in their turn 
with other causes to be heard by the judge without a jury unless 
the judge otherwise directs : (Eule 67.) 

117. What must a person do who wishes to show cause against 
maling absolute a decree nisi /or dissolution ofmannagef 

He must enter an appearance in the cause in which such decree 
nisi has been pronounced : (Eule 70.) 

118. How must he then proceed f 

At the time of entering appearance or within four days thereafter 
he must file affidavits setting forth the facts upon which he relies ; 
and upon the same day on which he files his affidavits, he must 
deliver a copy of the same to the party in the cause in whose favour 
tho decree nisi has been pronounced : (Eules 71 and 72.) 

119. Has such last-mentioned party a right to file affidavits in reply f 
Yes, within eight days after the delivery of the affidavits to hirn ; 
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and h6 must, upon tlie day his own affidayits are filed, deliver a 
copj thereof to the person showing cause against the decree being 
made absolute : (Bule 73.) 

120. May the party showing cause file affidavits in reply to these f 

Ye8, within eight days ; and must upon the same day deliver 
copies thereof to the party supporting the decree nisi : (Bule 74.) 

121. May any further affidavits he filed? 

No affidavits can be filed in rejoinder to the affidavits in reply 
without permission of the judge or of one of the registrars in his 
absence : (Bule 75.) 

122. How are the questions raised on such affidavits argued f 

In such manner and at such time as the judge may on application 
by motion direct ; and if he thinks fit to direct any controverted 
questions of fact to be tried by a jury, the same are settled and tried 
in the same manner and subject to the same rules as any other issue 
tried in the court : (Bule 76.) 

123. When may a decree nisi be made absolute f 

Not until after the expiration of six months from pronouncing the Decree 
same unless the court shall fix a shorter time : (29 Vict. c. 32, s. 3.) *^8olute. 

124. State the course of proceeding to make absolute a decree nisi. 

In support of such applications it must be shown by affidavit filed 
with the notice that search has been made in the proper books of 
the registry up to within two days of the affidavit being filed, and . 
that at such time no person had obtained leave to intervene in the 
cause, and that no appearance had been entered nor any affidavits 
filed on behalf of any person wishing to show cause against the 
decree nisi being made absolute ; and in case leave to intervene had 
been obtained, or appearance entered, or affidavits filed on behalf of 
such person, it must be shown by affidavit what proceedings, if any, 
had been taken thereon : (Bule 80.) In case the application be 
deferred beyond six days from the time when the affidavit is required 
to be filed (i.e., within two days after the search), a further affidavit 
must be filed to bring the information of the court up to within six 
dear days of the decree absolute being pronounced: (Rules 194 and 
207.) With the affidavit or affidavits above mentioned a notice in 
writing must be filed in the registry setting forth that application is 
made for such decree absolute, which will thereupon be pronounced 
in open court at a time appointed for that purpose : (Bule 207.) 

I 2 
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125. Are parties in respect of whose marriage a decree absolute for 
dissolution has been pronounced at liberty to marry again immediately 
after such decree f 

In cases in which there is a right of appeal they may many 
again : 

(a) When the time limited for appealing has expired (a), and 

no appeal has been presented ; or 

(b) When any such appeal shall have been dismissed ; or 

(c) When on appeal the marriage shall be declared to be dis- 

solved : (20 & 21 Vict. o. 85, s. 57.) 
In cases in which there is no right of appeal the parties may 
marry again at any time after the decree absolute : (31 & 32 Yict. 
c. 77, ss. 3 and 4.) 

126. What appeal or appeals are open to a' party dissatisfied with 
the decision of the president of the courts and within what time must 
appeal be brought f 

Either party may appeal from a decision of the president to the 
Court of Appeal within three calendar months after the pronouncing 
of such decision. The decisions of the Court of Appeal on any 
question arising under the Acts relating to divorce and matrimonial 
causes, or to the declaration of legitimacy, shall be final, except 
where the decision either is upon the grant or refusal of a decree 
on a petition for dissolution or nullity of marriage, or for a declara- 
tion of legitimacy, or is upon a question of law on which the Court 
of Appeal give leave to appeal ; and save, as aforesaid, no appeal 
shall lie to the House of Lords under the said Acts. Subject to any 
order made by the House of Lords in accordance with the Appellate 
Jurisdiction Act, 1876, every appeal to the House of Lords against 
any such decision shall be brought within one month after the 
decision appealed against is pronounced by the Court of Appeal, if 
the House pf Lords is then sitting, or, if not, within fourteen days 
after the House of Lords next sits : (20 & 21 Vict. c. 85, s. 55 ; 44 
& 45 Yict. c. 68, s. 9.) But no appeal from an order absolute for 
dissolution or nullity of marriage shall henceforth lie in favour of 
any party who, haying had time and opportunity to appeal from 
the decree nisi on which s.W^h order may be founded, shall not have 
appealed therefrom (44 & 45 Vict. c. 68, s. 10.) 

127. In what manner can decrees and orders made by the Divorce 
Division be enforced f 

(a) See next answer. 
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In the same or the like manner as the judgments, orders, and How deorees 
decrees of the [Chancery Division] : (20 & 21 Vict. c. 85, s. 52.) enforced. 
These are : (1) Attachment for contempt ; (2) Sequestration ; (3) 
Writ of Fi. Fa,] (4) Writ of elegit; (5) Judgment summons 
under sect. 5 of the Debtors Act, 1869. 

128. A lady who has been put away by her husband on the ground 
of her adultery is most anodous to establish her innocence. What pro- 
ceedings would you take on her behalf f and what formal evidence is 
necessary to support the petition ? 

She must present a petition for the restitution of conjugal rights. Petition for 
The petition must be supported by an aflBdavit as to the marriage restitution, 
and the general facts of the case ; and it must further state sufficicDt 
facts to satisfy one of the registrars that a written demand for 
cohabitation and restitution of conjugal rights has been made by the 
petitioner upon the party to be cited, and that after a reasonable 
opportunity for compliance therewith, such cohabitation and resti- 
tution of conjugal rights have been withheld : (Bule 175.) 

129. In a divorce action by a wife against her husband, on the 
ground of his adultery and cruelty, the husband successfully rebuts the 
charges, and also opposes the relief sought on the ground of the wife's 
adultery. Is it necessary for the husband to bring a fresh suit to 
obtain a divorce from his wife? 

It is not ; as, in such a case, the court may, on the application of Belief to 
the respondent, give him the same relief to which he would have respondent, 
been entitled if he had filed a petition seeking such relief : (29 Vict. 
c. 32, 8. 2, Student's Statutes, 2nd ed., p. 299.) 

130. A husband obtains a decree nisi for dissolution, with costs, 
against a co-respondent, and desires to alter the marriage settlements. 
What steps would you take for this purpose ? And when ? And who 
would be liable for the costs of such proceedings f 

As to the former part of the Q., see Bule 95, cited in answer to 
Q. 141. 

When a co-respondent is condemned in costs, he is liable also for Costs of 
the costs of the petitioner and respondent incurred in obtaining an fjjjr^ 
alteration of the marriage settlements : (Gill v. Gill, 33 L. J. 43, 
P. & M.) 

131. At what stage of the proceedings may a mfhjlle a petition for 
alimony t 

If the petitioner, she may file her petition for alimony pending Alimony. 
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Bait at any time after the citation has been duly served on the 
husband, or after order made by the judge to dispense with such 
service, provided the factum of marriage between the parties is 
established by affidavit previously filed : (Eule 81.) 

If the respondentf she may file such petition after having entered 
an appearance : (Bule 82.) 

132. Within what time must the husband file his answer thereto? 

Within eight days after the filing and delivery of the petition for 
alimony ; but, being a respondent, he must previously enter an 
appearance : (Bules 84 and 85.) 

133. What may the wife do if not satisfied with the hu^and^s 
answer f 

She may object to it as insufficient, and apply to one of the regis- 
trars on summons to order him to give a further and fuller answer, 
or to order his attendance on the hearing of the petition for the pur- 
pose of being examined thereon : (Bules 86 and 189.) 

134. In what case may the wife file a reply f 

If the answer of the husband alleges that she has property of her 
own, she may within eight days file a reply on oath to that allegation ; 
but the husband is not at liberty to file a rejoinder to such reply 
without permission of the judge, or one of the registrars in his 
absence : (Bule 87.) 

135. Must notice of such petition, 4rc,, be given to the opposite party ? 

A copy of every petition for alimony, answer, and reply must be 
delivered to the opposite party, or to his or her proctor, or solicitor, 
on the day the same is filed : (Bule 88.) 

136. When may the wife proceed to examine witnesses in suppof^tof 
her petition ? 

After the husband has filed his answer (subject to any order as to 
costs), or, if no answer is filed, at the expiration of the time 
allowed for filing an answer. She may also apply for an allotment 
of alimony pending suit, notice of application and of the inten- 
tion to examine witnesses being given to the husband, or to his 
proctor or solicitor, four days previously to the motion being heard 
and the witnesses examined, unless the judge shall dispense with 
such notice : (Bule 89.) 

1 3 7. What may a wife do who has obtained a final decree, of judicial 



Practice of thb Court. 119 

separation in her favour, and has previously thereto filed her petition 
for alimony pending suit f 

On such decree being confirmed on appeal, or after the expiration 
of the time for appealing against the decree, if no appeal be then 
pending, she may apply for an allotment of permanent alimony ; 
but she must, eight days at least before making such application, 
give notice thereof to the husband, or to his proctor or solicitor : 
(Rule 91.) 

And a wife who has obtained such final decree, on such decree 
being confirmed on appeal, or after the expii*ation of the time for 
appealing against the decree if no appeal be then pending, may 
apply to the court by petition for an allotment of permanent 
alimony, though no alimony shall have been allotted to her pending 
suit ; and Bules from 84 to 88, both inclusive, as varied by the 
Additional Bules, are, so far as the same are applicable, to be observed 
in respect of the proceedings upon such petitions for permanent 
alimony : (Bule 190.) 

138. To whom are applications under Rules 89 and 91 to be 
refeiTedf 

To one of the registrars at the Principal Begi^ry, who is to 
investigate the averments in the petition for alimony, answer, and 
reply, in the presence of the parties, their proctors, or solicitors, and 
who, if he think fit, shall be at liberty to require the attendance of 
the husband for the purpose of being examined or cross-examined, 
and to take the oral evidence of witnesses, and to require the produc- 
tion of any documents, or to call for affidavits, and is to direct, 
such order to issue as he shall think fit, or refer the application, or 
any question arising out of it, to the judge for his decision: 
(Bule 191.) 

And any person heard on the reference as to alimony before one of 
the registrars, objecting to the order issued under his direction, may 
(subject to any order as to costs) apply to the judge on summons to 
rescind or vary the same : (Bule 192.) 

139. May the wife file a petition for increase or the husband for 
reduction of alimony f 

A wife may, at any time after alimony has been allotted to her, 
whether pending suit or permanent, file her petition for an increase 
thereof by reason of the increased faculties of the husbaDd, or the 
husband may file a petition for a diminution thereof by reason of 
reduced faculties. The course of proceeding in such cases is the 
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same as in respect of the original petition for alimony, so far as 
applicable : (Bule 92.) 

140. Frcm what date does permanent alimony commence f 

From the date of the final decree of the judge, or of the court of 
appeal, as the case may be, onless otherwise ordered : (Bule 93.) 

141. What are the rulee of practice aa to maintenance and settk" 
menta? 

Applications to the court to exercise the authority given by 
sects. 32 and 45 of 20 & 21 Vict. c. 85, and by sect. 5 of 22 & 
23 Vict. c. 61 (a) must be made in a separate petition, which must, 
unless by leave of the judge, be filed as soon as by the said 
statutes such applications can be made, or within one month there* 
after : (Bule 95.) 

In cases of application for maintenance under sect. 32 of 20 & 21 
Vict, c 85, such petition may be filed as soon as a decree nisi 
has been pronounced, but not before : (Bule 96.) 

A certified copy of such petition, under seal of the court, must be 
personally served on the husband or wife (as the case may be), and 
on the person or persons who may have any legal or beneficial 
interest in the property in respect of which the application is 
made, unless the judge on motion shall direct any other mode of 
service, or dispense with service of the same on them or either of 
them : (Bule 97.) 

The husband or wife (as the case may be), and the other person 
or persons (if any) who are served with such petition, within 
fourteen days after service, may file his, her, or their answer on oath 
to the said petition, and must on the same day deliver a copy 
thereof to the opposite party, or to his proctor or solicitor : (Bule 
98.) 

Any person served with the petition, not being a party to the 
principal cause, must enter an appearance before he or she can file 
an answer thereto : (Bule 99.) 

Within fourteen days from the filing the answer, the opposite 
party may file a reply thereto, and the same period is allowed for 
filing any further pleading by way of rejoinder : (Bule 100.) 

Such pleadings, when completed, must in the first instance be 
referred to one of the registrars, to investigate the averments therein 
contained, in the presence of the parties, their proctors, or solicitors. 



(a) See QQ. 56-58 and 61. 
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and who for that purpose may require the production of anj docu- 
ments referred to in such pleadings, or call for any affidavits, and 
must report in writing to the court the result of his investigation, 
and any special circumstances to be taken into consideration with 
reference to the prayer of the petition : (Bule 101.) 

The registrar to whom pleadings are referred for investigation 
under Bule 101, shall, if he thinks fit, be at liberty to require the 
attendance of the husband or wife for the purpose of being 
examined or cross-examined, and to take the oral evidence of wit- 
nesses in the same manner as on a reference for an allotment of 
alimony : (Bule 204.) 

The report of the registrar must be filed in the registry by the 
husband or wife on whose behalf the petition has been filed, who 
must give notice thereof to the other parties heard by the 
registrar; and either of the parties within fourteen days after 
such notice has been given, if the judge be then sitting to hear 
motions, otherwise, on the first motion day after the expiration 
of fourteen days, may be heard by the judge on motion in 
objection to the registrar's report, or may apply on motion for a 
decree or order to confirm the same, and to carry out the prayer of 
the petition : (Bule 102.) 

Bules 97 to 102, both inclusive, are, so far as the same are 
applicable, to be observed in respect to applications by petition 
after a final decree in a cause for orders and provision with respect 
to the custody, maintenance, and education of children, the marriage 
of whose parents was the subject of the decree under the authority 
given to the court by 22 & 23 Vict. c. 61, s. 4 : (Bule 195.) (a) 

The costs of a wife of and arising from the petition or answer 
will not be allowed on taxation of costs against the husband before 
the final decree in the principal cause, without direction of the 
judge : (Bule 103.) 

142. When and how may applications he made as to custody of or 
access to children f 

Before the trial or hearing of a cause, a husband or wife who are Costody at 
parties to it may apply for an order with respect to the custody, children, 
maintenance, or education of or for access to children, issue of their 
marriage, to one of the registrars by summons founded on affidavit, 
who is to direct such order to issue as he thinks fit ; but any 
person heard on the summons objecting to the order so issued, may 



(a) See note to Q. 55. 
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(subject to any order as to costs) apply to the judge on summons to 
rescind or vary the same : (Rules 104, 184, 212.) 

143. What are the regulations as to the appointment of guardians to 
minors f 

A minor aboye the age of seven years may elect any one or more 
of his or her next of kin or next friends, as guardian, for the purpose 
of proceeding on his or her behalf as petitioner, respondent, or 
intervener in the cause : (Bule 105.) 

The necessary instrument of election must be filed in the registry 
before the guardian elected can be permitted to extract a citation or 
to enter an appearance on behalf of the minor : (Bule 106.) 

When a minor elects some person or persons other than his or her 
next of kin, as guardian, or when an infant (under the age of seven 
years) becomes a party to a suit, application, founded on affidavit, 
is to be made to one of the registrars, who will assign a guardian to 
the minor or infant for such suit : (Bule 107.) 

It is unnecessary for a minor, who, as an alleged adulterer, is 
made a co-respondent in a suit, to elect a guardian or to have a guardian 
assigned to him for the purpose of conducting his defence : 
(Bule 108.) 

144. What notice of motion must be given f 

When it is necessary to give notice of any motion to be made to 
the court, such notice must be served on the opposite parties who 
have entered an appearance fotir clear days previously to the 
hearing thereof, and a copy of the notice so served must be filed 
in the registry with the case for motion, but no proof of the 
service of the notice will be required unless by direction of the 
judge : (Bule 115.) 

145. If an order he obtained on motion without due notice, what is 
the result f 

Such order will be rescinded on the application of the parties 
upon whom ihe notice should have been served ; and the ex- 
pense of and arising from the rescinding of such order falls on 
the party who obtained it, unless the judge otherwise directs : 
(Bule 116.) 

146. What is the rule as to service of orders, notices, ^c, when (a) 
it is, (b) it is not, required to be personal? 

(a) The original order or decree, or an office copy thereof under 
seal of the court, must be produced to the party served, and 
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annexed to the affidayit of seryice marked as an exhibit by the 
commissioner or other person before whom the affidavit is sworn : 
(Rule 117.) 

(b) It is sufficient to leave all notices and copies of pleadings and 
other instruments whereof personal service is not expressly required 
at the address furnished by the petitioner and respondent re- 
spectively : (Eule 114.) 

147. Has a registrar any power to grant an extension of time f 

To prevent the time limited for the performance of any act, .or Extension of 
for any proceeding in default, from expiring before application can 
be made to the judge for an extension thereof, any one of the 
registrars may, upon reasonable cause being shown, extend the 
time, provided that such time may not be extended beyond the 
day upon which the judge shall next sit in chambers : (Eule 122.) 

148. How are applications, (a) for protection orders, (b) for the 
discharge thereof made f 

(a) In writing to the judge in chambers, and supported by Protection 
affidavit : (Rule 124.) In such affidavit, the applicant must state o'^^^'s. 
whether she has any knowledge of the residence of her husband, 
and if he is known to be residing within the jurisdiction of the court, 
he must be served personally with a summons to show cause why 
such order should not be made : (Rule 197.) 

(h) To the judge by motion, and supported by affidavit. Notice 
of such motion and copies of any affidavit or other document 
to be read or used in support thereof, must be personally served 
on the wife eight clear days before the motion is heard: (Rule 
125.) 

149. How may application he made for change of proctor or 
solicitor ? 

By summons to the judge, or to the registrars in his absence : Cliangre of 
(Rule 127.) solicitor. 

150. In what way is application made for the immediate exami- 
nation of a witness, and how is such witness examined? 

Application for an order for the immediate examination of a Immediate 
witness who is within the jurisdiction is made to the judge, or to ©^ai^ation 
the registrars in his absence, by smnmons, or if on behalf of a 
petitioner proceeding in default of appearance of the parties cited in 
the cause without summons before one of the registrars, who will 
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direct the order to issue, or refer the application to the judge, as 
he may think fit : (Bule 129.) 

Such witness is examined vivd voce, unless otherwise directed, by 
a person to be agreed upon by the parties in the cause, or to be 
nominated by the judge or by the registrars to whom the appli- 
cation is made : (Bule 130.) 

The parties entitled to cross-examine the witness to be examined 
under such an order must have four clear days notice of the time 
and place of examination, unless the judge or the registrars to 
whom the application is made for the order shall direct a shorter 
notice to be given : (Bule 131.) 

151. What are the rules as to commissions and requisitions for 
examination of witnesses out oj tlie jurisdiction t 

Application for a commission or requisition to examine witnesses 
who are out of the jurisdiction is made by summons, or if on behalf 
of a petitioner proceeding in default of appearance, without summons, 
before one of the registrars, who will order such commission or 
requisition to issue, or refer the application to the judge, as he may 
think fit : (Bule 132.) 

A commission or requisition for examination of witnesses may be 
addressed to any person to be nominated and agreed upon by the 
parties in the cause, and approved of by the registrar, or for want 
of agreement to be nominated by the registrar to whom the appli- 
cation is made : (Bule 133.) 

The commission or requisition is drawn up and prepared by the 
party applying for the same, and a copy must be delivered to the 
parties entitled to cross-examine the witness to be examined 
thereunder two clear days before the issue of the commission or 
requisition, under seal of the court, and they or either of them may 
apply to one of the registrars by summons to alter or amend the 
commission or requisition, or to insert any special provision therein, 
and the registrar will make an order on such application or refer 
the matter to the judge : (Bule 134.) 

Any of the parties to the cause may apply to one of the registrars 
by summons for leave to join in a commission or requisition, and 
to examine witnesses thereunder ; and the registrar to whom the 
application is made may direct the necessary alterations to be made 
in the commission or requisition for that purpose, and settle the 
same, or refer the application to the judge : (Bule 135.) 

After the issuing of a summons to show cause why a party to 
the cause should not have leave to join in a commission or requi- 
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iitioA, sUclx cOmmisBion ot feijtLisition cannot be issued under seal 
without the direction of one of the registrars : (Rule 136.) 

In case a husband or wife shall apply for and obtain an order or 
a commission or requisition for the examination of witnesses, the wife 
may, without any special order for that purpose, ^PP^J by summons 
to one of the registrars to ascertain and report to the court what is 
a sufficient sum of money to be paid or secured to the wife to cover 
her expenses in attending at the examination of such witnesses ; and 
such sum shall be paid or secured before the issue of such order, 
commission, or requisition, unless the judge or one of the registrars 
in his absence otherwise directs : (Rule 187.) The registrar may 
proceed at once and without summons to ascertain what is a suffi- 
cient sum of money to be paid or secured to the wife to cover her 
expenses in attending at the examination of such witnesses, and 
shall thereupon issue an order upon the husband to pay or secure 
the said sum within a time to be fixed in such order : (Bule 198.) 

152. What are the regulations as to affidavits ? (a) 

Every affidavit- is to be drawn in the first person, and the addi- Affidavits, 
tion and true place of abode of every deponent is to be inserted 
therein : (Bule 138.) 

In every affidavit made by two or more persons, the names of the 
several persons making it are to be written in the jurat : (Bule 139.) 

No affidavit will be admitted in which any material part is 
written on an erasure, or in the jurat of which there is any inter- 
lineation or erasure, or in which there is any interlineation the 
extent of which at the time when the affidavit was sworn is not 
charly sho^ni by the initials of the registrar, commissioner, or 
other authority before whom it was sworn : (Bule 140.) 

Where an affidavit is made by any person who is blind, or who, 
from his or her signature or otherwise, appears to be illiterate, the 
registrar, commissioner, or other authority before whom such 
affidavit is made, is to state in the jurat that the affidavit was 
read in the presence of the party making the same, and that 
such party seemed perfectly to understand the same, and also made 
his or her mark, or wrote his or her signature thereto in the 
presence of the registrar, &c., before whom the affidavit was made : 
(Bule 141.) 

No affidavit is to be deemed sufficient which has been sworn 
before the party on whose behalf the same is offered, or before his 

(a) Compare with the Probate Begnlations, ante, p. 53. 
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or her proctor, or solicitor, or before a partner or clerk of his or 
her proctor or solicitor : (Eule 142.) 

Proctors and solicitors, and their clerks respectively, if acting for 
any other proctor or solicitor, are sabject to the rules in respect of 
taking affidavits which are applicable to those in whose stead they 
are acting : (Bale 143.) 

No affidavit can be read or used unless the proper atamps to 
denote the fees payable on filing the same are delivered with such 
affidavit: (Bale 144.) 

Where a special time is fixed for filing affidavits, no affidavit filed 
after that time shall be used unless by leave of the judge : (Bule 
145.) 

The above rules in respect of affidavits are, so far as applicable, 
observed in respect to affirmations and declarations : (Bule 146.) 

153. What must he set forth in cases for motion f 

The style and object of, and the names and descriptions of the 
parties to, the cause or proceeding before the court ; the proceedings 
already had in the cause, and the dates of the same ; the prayer of 
the party on whose behalf the motion is made ; and, briefly, the 
circumstances on which it is founded : (Bule 147.) 

If the cases tendered are deficient in any of the above particulars, 
the same will not be received in the registry without permission of 
one of the registrars : (Bule 148.) 

154. On depositing the case in the registry, and giving notice of 
the motion, what documents must also be left ? 

The affidavits in support of the motion, and all original docu- 
ments referred to in such affidavits, or to be referred to by counsel 
on the hearing of the motion. If such affidavits or documents have 
been already filed or deposited in the registry, they must be searched 
for, looked up, and deposited with the proper clerk, in order to 
their being sent with the case to the judge : (Bule 149.) 

155. To whom are copies of any affidavits or documents to he read 
or used in support of a motion to he delivered? 

To the opposite parties to the suit who are entitled to be heard 
in opposition thereto : (Bule 150.) 

156. What is the course of proceeding with respect to taxing hills 
of costs f 

Taxation of All bills of costs are referred to the registrars of the principal 
costs. 
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registry of the Court of Probate for taxation^ and may be taxed by 
them without any special order for that purpose. Such bills must 
be filed in the registry : (Bule 151.) 

Notice of the time appointed for taxation is forwarded to the 
party filing the bill, at the address furnished by such party: (Bule 
162.) 

The party who has obtained an appointment to tax a bill of costs 
must giye the other party or parties to be heard on the taxation 
thereof at least one clear day's notice of such appointment, and at or 
before the same time deliver to him or them a copy of the bill to 
be taxed : (Bule 153.) 

When an appointment has been made by a registrar of the court 
of probate for taxing any bill of costs, and any parties to be heard 
on the taxation do not attend at the time appointed, the registrar 
may nevertheless proceed to tax the bill after the expiration of a 
quarter of an hour, upon being satisfied by affidavit that the parties 
not in attendance had due notice of the time appointed: (Bule 
154.) 

The bill of costs of any proctor or solicitor will be taxed on his 
application as against his client, after sufficient notice given to the 
person or persons liable for the payment thereof, or on the appli** 
cation of such person or persons, after sufficient notice to the 
practitioner: (Bule 155.) 

The fees payable on the taxation of any bill of costs must be 
paid by the j^arty on whose application the bill is taxed, and shall 
be allowed as part of such bill ; but if more than one-sixth of the 
amount of any bill of costs taxed as between practitioner and 
client is disallowed on the taxation thereof, no costs incurred in 
such taxation shall be allowed as part of such bill : (Bule 156.) 

If more than one- sixth of the amount of any bill of costs taxed 
as between practitioner and client is disallowed on taxation thereof, 
the party on whose application the bill is taxed shall be at liberty 
to deduct the costs incurred by him in the taxation from the amount 
of the bill as taxed, if so much remains due, otherwise the same 
is to be paid by the practitioner to the person on whose application 
the bill is taxed : (Bule 200.) 

157. When mat/ a wife who has entered an appearance file her bill 
of coats for taxation as against her husband f 

After directions given as to the mode of hearing or trial of a Wife's costa. 
cause, or in an earlier stage by order of the judge or of the registrars 
in his absence, to be obtained on summons : (Bule 158.) 
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158. To what costs is the wife entitled as against the husband when 
on the hearing or trial of a cause the decision of the judge or the 
verdict of the jury is against the wife t 

Only such as slisJl be applied for, and ordered to be allowed by 
tbe judge, at the time of such hearing or trial : (Bule 159.) 

Sammonses. 159, What are the rules of practice relating to summonses at 
chambers f 

A summonB may be tsiken oat by any person in any matter or 
suit depending in the court, provided there is no rule or practice 
requiring a different mode of proceeding : (Bule 160.) 

The name of the cause or matter, and of the agent taking out the 
summons, is to be entered in the summons book, and a true copy of 
the summons must be served on the party summoned one clear day 
at least before the summons is returnable, and before seven o'clock 
p.m. On Saturdays the copy of the summons must be served before 
two o'clock p.m. : (Bule 161.) 

On the day and at the hour named in the summons the party 
taking out the same must present himself with the original at 
the judge's chambers, or elsewhere appointed for hearing the 
same. Both parties will be heard by the judge [or registrar], 
who will make such order as he may think fit : (Bules 162 and 
163.) 

If the party summoned do not appear after the lapse of half an 
hour from the time named in the summons, the party taking out 
the summons may go before the judge [or registrar], who will make 
such order as he may think fit : (Bule 164.) 

An attendance on behalf of the party summoned for the space of 
half an hour, if the party taking out the summons do not during 
such time appear, will be deemed sufficient, and bar the party 
taking out the summons from the right to go before the judge [or 
registrar] on that occasion : (Bule 165.) 

If a formal order is desired, the same may be had on the appli- 
cation of either party, and for that purpose the original summons, 
or the copy served on the party summoned, must be filed in the 
registry: (Bule 166.) 

If a summons is brought to the registry, with consent to an 
order indorsed thereon, signed by the party summoned, or by his 
proctor, or solicitor, an order will be drawn up without the necessity 
of going before the judge, provided that the order sought is, in the 
opinion of the registrar, one which, under the circumstances, would 
be made by the judge : (Bule 167.) 
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Tlie same rales are observed^ so far as applicable, in respect to 
summonses which may be disposed of by the registrars : (Bule 168.) 

Any person heard on the summons objecting to an order issued 
under the direction of the registrars may, subject to any order as to 
costs, apply to the judge on summons to rescind or vary the same : 
(Bule 184.) 
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COMMON FORM BUSINESS. 

I. 

Affidavit of attesting Witness in proof of the 
DUE Execution of a Will ob Codicil, dated after 
31st December, 1837. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry.) 

In the goods of A B., deceased. 

I, C. D., of (1) make oath [or, solemnly, sincerely, a)!^^®^^* ^^^ 

and truly declare and affirm, according to the fonn of words StiJ^®or"!^ition**of 
prescribed by the statute applicable to the particular case"] that I ^e deponent, 
am one of the subscribing witnesses to the last will and testa- 
ment [or codicil, as the case may be"], of A. B., late of 
in the county of , deceased, the said will [or codicil] 

being now hereunto annexed, bearing date , and that 

the said testator executed the said will [or codicil] on the day 
of the date thereof, by signing his name at the foot or end 
thereof [or in the testimonium clause thereof, or in the attes- n.b.— if the sig 
tation clause thereto, or as the case may be,"] as the same now JJfoniai^ ^ciause^or 
appears thereon, in the presence of me and of , the attestation ciuuso, in- 

other subscribed witness thereto, both of us being present at iSiiJndingThe*s*fme 
the same time, and we thereupon attested and subscribed the S'lJ^JJSfl*'*^*^'^ 
said will [or codicil] in the presence of the said testator. 

(Signed) C. D. 

Sworn at on the day of 188 . 

Before me, 
[Person authonsed to administer oaths under the Act.^ 

K 2 
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Scale of Duties, 

For estates ahove IJ-* 

J6100 and not 

ahove ^500— AFFIDAVIT FOE THE COMMISSIONERS OF InLAND EeVENUE 
£1 for every full 

swnof£50andfor FOR ALL ESTATES EXCEEDING £300, AND ALSO FOE 

any fracticncU part Art/%/\ -w-v 

of £60 aver any ESTATES OF OE UNDEB £300 WHEN DeBTS AEB DB- 
mtatiple of £50. 

Ahove w8500 and DUCTED. 
not ahove 
^1000 — N.B. — Where the deceased died domiciled abroad^ only the first 

/whttm^so'S ^^''^^ paragraphs need he v>sed. Where the deceased died donUdled in 
for any fractional the United Kingdom, hut it is not intended to take deduction of debts, 

my^ Intatiple^qf ^^^y ^he first five paragraphs need he used. 
£50. 
Ahove jBIOOO— In the High Court of Justice in England. 

sum of £100 and Probate, Divorce, and Admiralty Division (Probate). 

for any fractional 

part of £100 over mi yt\ -r* . 

any multiple of The (l) ReQlStiy, 



£100. 



In the goods of deceased. 



(1) Insert here ,^y. 
" Principal " or " Dia- ( ^) 
triet," as is required, 

and in the latter oase 

add the name of the 
district 

(2) (I or We.) In- 
sert here the name, 

address, and descrip- (3') . and Sav aS follows : — 

tion of each person ^ ^ •' 

who joins in the Affi- - i..ii. . e / 1\ 

davit or AfBrmation. I. desire to obtain a grant of (4) 

(5) Insert here 

•• make oath " or — 

" solemnly aflflrm," 
as the case may be. . 
(4) (I or We.) In- Oi 
sen here '* Probate late of 
of the Will," or "Ad- . . i. -i- j . 

ministration with the aeceasea, wno oiecl at 

?ISoS:rist,»°'a^S o'^ tli« day of one thousand 

effects," or *♦ Admi- eight hundred and domiciled in (5) 

TonTi'Ts^ife'rud that part of the United Kingdom caUed 
effects," as th« case and having a fixed place of abode at 

(6) If deceased within the district of 

were domiciled 

abroad, insert h^e g. The account No. 1, hereto annexed, is a true account of 
country, anrt strike the particulars and present value of all the personal estate 
paragraph?*** °^ '^^ ^^^ effects of the deceased, for or in respect of which the 

grant is to be made, exclusive of what the deceased may have 
been possessed of or entitled to as a trustee and not bene- 
(6) Insert here ficially. The gross value thereof altogether is /. 

" also " or " no," ac- i • ii • 

cording as deceased 3. The deceased had (6) real estate in this 

did or did not leave , ^ 

real estate. country. 

(7) Insert here 

" also " or « no," ac- 4. The deceased had (7) personal estate and 

^d?inVeVtteriS effects situate abroad, the short particulars whereof are set 
strikeoutof thepara- i^xih in the account No. 2 hereto annexed, 

graph the words af tt r 
•* abroad." 
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5. The deceased left widow lawful issue 
suryiTing. 

6. The deceased Had no personal or movable estate and 

effects within the United Kingdom (8) other than and except (8) where deduc- 
the personal estate and effects, the particulars and value {i,°e" ^^^J^d*'^^^^ *^^^^^^^ 
whereof are contained in the account No. 1, hereto annexed, extend to and include 
(9) The separate value of that part thereof which is in and ^ovlbie^ estete 
Scotland is /. i?^*°;^J.''"i '*?® 

United Kingdom, in 

7. The first part of the schedule hereto annexed contains a by^2™& 22^X0.66, 
true and particular list of the debts due and owing from the ^- ^^• 
deceased at the time of death to persons resident had no ^ movable 
within the United Kingdom, with the names and addresses H^ ^^ iSs^"^- 
of the several persons to whom the same are respectively due, tence. 

and the descriptions and amounts of such debts. The second 
part of the schedule contains a true account of the funeral 
expenses of the deceased. 

8. The said debts are payable by law out of the personal 
estate and effects comprised in the account No. 1 hereto 

annexed, and are not nor are any of them (10) voluntary (lo) Money con- 
debtd made payable on the death of the deceased, or voluntary the^death of the Se- 
debts payable under some iostrument delivered to the donee tio"n®of*niarrUi^eT 
thereof within three months before the death of the de- not a voluntary debt, 
deceased, or debts which are primarily payable out of any and may be deducted. 
real estate belonging to the deceased, (11) or debts in respect (ii) a mort^ajre 
whereof a reimbursement is capable of being claimed from the d^eased^lmsJi? 
any real estate of the deceased (12), or from any other estate ^^^ charged on real 

_ /io\i.A t-Btate which was 

or person (Id) whatsoever. arquired by the de- 

ceased subject to I he 

9. The accreffate amount of the said debts and funeral mortgage, is pri- 

• I I.- -u v • J J A J r i.1. 1 m»rily payable out 

expenses is {., which, being deducted from the value or such real estate, 

of the personal estate and effects, as specified in the account JSctSI"" """^ ^ **®' 
No. 1, hereto annexed, reduces such value for the purpose (12) a mortgage 
of the charge of duty hereon to the aum of /. S^^JSTto.Slr'Sn 

hfs real estate, but 

All which is true to the best of knowledge and which is payable by 

v^i- r ^is heir or devisee 

D©liei. under "Locke King's 

Act^ 17 A 18 Yict. 

(U) by the above-named (15) <^- "^•" *? »,^ebt in 

^ ' "^ ^ ^ respect of which re- 

imbursemen^may be 
claimed, and must 
not be deducted. 

~ ^ (13) A debt, for 

payment of which 

m^ the deceased was 

., J r 100 snretyonly, must not 

on the day of 180 . be deducted. 

Before me, (i^> Swom or af- 

[^Person authorised to administer oaths under the Act.^ (is) insert the 

name ot each de> 



ponent. 
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ACCOUNT No. 1. 

Personal Estate in respect of wliicli the Grant is to be made. 



Stocks or Funds of Great 
Britain transferable at the 
Bank or elsewhere in 
England, Tiz. : — 



Diyidends thereon to 
date of Grant 



Foreign Stocks or Funds 
transferable in, Engla/nd, 



VIZ. : — 



Diyidends thereon to 
date of Grant 



8. 



Proprietary Shares or De- 
bentures of Public Com- 
panies, viz. : — 



Dividends or Interest 
thereon to date of 
Grant 



rf. 



d. 



d. 



8. 



d. 



Market Prioe of 

Stocks at 
Date of Grant. 



Ghross 
Value. 



8. 



d. 



Cash in the House, and at the Bankers 

Household Goods, Linen, Wearing Apparel, Books, Plate, 
Jewels, Carriages, Horses, Ac, valued at 



Leasehold Property, viz. : — 



State particulars 
including Annual 
Value, ground rent, 
if any, and length of 
unexpired term. 



Carried forward 



Appbndix. 
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ACCOUNT No. 1.— Continued. 



Brought forward 

Bents of Real or Leasehold Property due at death of 
Deoeased 

Bents of Leasehold Property dne smce the death of 
Deoeased to date of Ghrant 

Policy of Insnranoe on Life 

Bonus thereon 

Money ont on Mortgage, and other Seonrities 

Interest thereon to date of Grant 

Book Debts 

Bonds and Bills 

Notes 

Interest thereon to date of Grant 

Beal Estate contracted, in lifetime of deoeased, to be sold 

Personal Estate left by the Will nnder some authority 
enabling the Testator to dispose of the same as he or 
she might think fit 

Good-Will, Stook-in-Trade, Farming Stock, Implements 
of Husbandry, valued at 

Ships and shares in Ships, registered at any Port in the 
United Kingdom, yalued at 

Share of any real or personal property belonging to the 
partnership firm of of which 
deceased was a member — as per balance sheet 

Beversionary Interest under the Will of 

proved 
or under the Settlement made on the 
Marriage of 

Other Personal Property not comprised under the fore 
going heads, viz. : — 



To be signed by the persons "> 
making oath or affirmation, y 



Gross 
Value. 



jB s. d 
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ACCOUNT No. 2. 

Personal Estate locally situate abroad, and in respect of 
which no Grant is required, such, for instance, as foreign 
Stocks or funds which are not transferable in England. 



To be Binned as above. 



SCHEDULE. 

Part I. — Containing an account of the debts due, and 

owing from the Deceased. 



Name and Address 
of Creditor. 


Desoription of Debt. 

(ThiB should include the Date, and short 

particulars, of any Mortgage, Bond, 

or other Security for the Debt.) 


• 

Amonnt. 




£ 


£ 


8. 


d. 









Past IE.— Containing an account of the Funeral Expenses 

of the Deceased. 







£ 


s. 


d. 


To be signed by the persons *) 
making oath or affirmation j 


£ 
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III. 
Oath for an Executor. 

In the Higli Court of Justice. 
Probate, Divorce, and Admiralty Diyision. 

(Principal Probate Registry.) 

In the goods of A, B,, deceased, 

I, C. D,, of in the county of make oath insert the names, 

and say [or solemnly, sincerely, and truly declare and affirm, Jiddition^of^ the ^de! 
according to the form of words prescribed in the «^«^w<« gy*®°J^"2n "of'^toe 
applicable to the particular case], that I believe the writing [or executor to the tea- 
paper writings,] hereto annexed and marked by me to contain ^^'' 
the true and original last will and testament [or last will and pa^^^bemartE^ 
testament with codicilsl of A, B., late of , in the by the persons swoni 

.- -J- -i/n.T ., 1 , »nd the person ad- 

county of , deceased, and that I am the sole executor ministering the oath. 

[or one of the executors] therein named [or executor Where seTerai ez- 
according to the tenor thereof, executor during life, executrix JXteSfiid some or 
during widowhood, or as the case may ie], and that I will well one of them only 
and faithfully administer the personal estate and effects of the dnmsiioui^be^iDade 
said testator by paying his just debts and the legacies con- 5it^*ttSt'^wer*^8 
tained in his will [or will and codicils] so far as the to he reserved to the 

same shall thereto extend and the law bind me ; that I will ^t^they^^hm ' i^ 
exhibit a true and perfect inventory of all and singular the nounoed. 
said estate and effects, and render a just and true account 
thereof whenever required by law so to do ; that the testator 

died at , in the county of , on the d^S?*'* ?f rAtS' 

day of , 188 ; and that the whole of the personal reason why the same 

estate and effects of the said testator does not amount in value «•»"<>* ^ furnished, 
to the sum of pounds, to the best of my knowledge, 

information and belief. 

(Signed) C. D. 

Sworn at on the day of 188 . 

Before me, 
[Person authorised to administer oaths under the Act,] 



IV. 
Oath for Administrators. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry,) 

In the goods of A, B,, deceased. 

I, C, D,, of , in the tounty of , make iM«t the muma, 

oath and say [or solemnly, sincerely, and truly declare and oradditoi^tbed*^ 
affirm, according to the form qf words prescribed by the statute po""**- 
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appUcahle to the particular ca^"], tliat A. B,, late of 
deceased, died intestate, a bachelor, without parent, brother, 
or sister, uncle or aunt, nephew or niece [or as the case may 
he'\, and that I am the lawful cousin german [or as the case 
In all cases where maj/ he"], and One of the next of kin [or only next of kin of 
neS*^kinI^or"'°one *^® ^^^^ deceased, CM the case may be"] ; that I will faithfully 
of the next of kin." administer the personal estate and effects of the said de- 
ceased, by paying his just debts, and distributing the residue 
of his said estate and effects according to law. 

[The remainder of the form is similar to the oath for an 
execulor,'] 

V. 
Probate. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

^ (^Principal Probate Registry,) 

Sworn ander£ Be it known that on the day of 188 , the last will 

and testament [or the last will and testament with 
codicils], hereunto annexed of A, B., late of , de- 

ceased, who died on , at , was proved and 

registered in the said Principal Registry of Her Majesty's 
Court of Probate, and that administration of all and singular 
the personal estate and effects of the said deceased was 
granted by the aforesaid court to C, D», the sole executor [or 
as the case may be"] named in the said will, he having been 
first sworn well and faithfully to administer the same, by 
paying the just debts of the deceased and the legacies con- 
tained in his will [or will and codicils], and to 
exhibit a true and perfect inventory of all and singular the 
said estate and effects, and to render a just and true account 
thereof whenever required by law so to do. 

(Signed) E. F., 

[l.s.] Registrar. 

VI. 

Renunciation of Probate and Administration with 

THE Will annexed. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry.) 

In the goods of A. B,, deceased. 

Whereas A. B., late of , in the county of , 

deceased, died on the day of , 188 , at 
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; and wbereas he made and duly executed his last 
will and testament [or will and testament with a codicil 
thereto] bearing date the day of , 188 , if there are co- 

and therefore appointed C. Z>. executor and residuary legatee ^^^'d ho also ^- 
in trust [or as the case may be] : serted. 

Now I, the said C, D,, do hereby declare that I have not 
intermeddled in the personal estate and effects of the said de- 
ceased, and will not hereafter intermeddle therein, with intent 
to defraud creditors, and I do hereby expressly renounce all 
my right and title to the probate and execution of the said 
will [and codicils, if ani/'], and to the letters of administration 
with the said will [and codicils, if any] annexed, of the per- 
sonal estate and effects of the said deceased [add in cases 
where a proctor or solicitor is to appear for the persons re- 
nmincing]j and I hereby appoint E. F,, of , my proctor 

or solicitor, to file or cause to be filed this renunciation for 
me in the said Principal Registry of the Probate Division of 
Her Majesty's High Court of Justice, 

In witness whereof I have hereto set my hand and seal, this 
day of , 188 . 

a D. (l. s.) 

Signed, sealed, and delivered by the said C, D,, in the 
presence of G, H,, 

[One disinterested witness sufficient] 



VII. 

SUBPCENA IN A FBOGSEDINQ IN COMHON FOBM TO 

BRING IN A Script. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry.) 

Victoria, by the grace of God of the United Kingdom of 
Qreat Britain and Ireland Queen, Defender of the Faith. 

To , of 

Whereas it appears by an affidavit of , sworn on 

the day of , and filed in the Principal 

Registry of our Court of Probate, that a certain original paper 
or script, being or purporting to be testamentary, to wit [here 
describe the paper], bearing date the day of , 

187 , is now in your possession, within your power, or under 
your control : 

Now THIS IS TO COMMAND YOU, that within eight days' ser- 
vice hereof on you, inclusive of the day of such service, you 
do bring into and leave in the Principal Registry of our said 
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Court [or tlie District Begistry attached to onr said Court at 
], the said original paper or script now in the 
possession, within the power, or under the control, of you the 
said 

And this you shall in nowise omit under pain of the law 
and the contempt thereof. Witness [insert the name of the 
jtidge], at the Court of Probate, the day of , 

188 , in the year of our reign. 

(Signed) E. R, 

Begistrar. 

Indorsement to be made of the service. 

This subpoena was served by O. H. on the of , 

188 , at 

(Signed) G. H. 



VIII. 
Caveat. 



In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry,) 

Let nothing be done in the goods of ^. ^., late of , 

deceased, who died on the day of , at , 

unknown to C. D., of , having interest [or to E, F,, 

of , proctor or solicitor of parties having interest.] 

Dated this day of , 188 . 

(Signed) C. D., of , [or E. F., of 

the proctor or solicitor of the parties 
having interest.] 



IX. 
Warning to Caveat. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division. 

{Principal Probate Registry,) 

To A, B,, of , [or to C, D,, of , proctor 

or solicitor of parties having interest.] 

NoTi.— These six You are hereby warned, within six days after the service of 

ciu3Te"of%wQdS' *^^^ warning upon you, inclusive of the day of such service, 

GfariBtmaa Day, and to enter an appearance, or to cause an appearance to be entered 

Good Friday. 
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for you, in the Principal Registry of the Court of Probate to 
the cayeat entered by you in the personal estate and effects of 
JEJ. F,y late of , deceased, who died at , on 

or about the day of , 188 , and to set forth 

your \or your client's] interest; and take notice, that in 
default of your so doing the said court will proceed to do all 
such acts, matters, and things as shall be needful and necessary 
to be done in and about the premises. 

(Signed) X, T., 

Registrar. 

Issued at the instance of R. S. [here set forth what interest 
B. S. has, and if under a wiU or codicil, set forth the date 
thereof and give an address within three miles of the OeJieral 
Post Office, at which notices requiring service may he left."] 

Indorsement to be made after sei'vice. 

This warning was served by /. K, on A, B., of [or 

on C, Z>., of , the proctor or solicitor] by whom the 

caveat was entered at [here state how the service was effected] 
on the day of , 188 . 

(Signed) L K. 



CONTENTIOUS BUSINESS. 

I. 

Indorsements for Writs op Summons in Probate 

Actions. 

1. Btf an executor or legatee propounding a will in solemn form. 

The plaintiff claims to be executor of the last will, dated 
the day of , of C, W,, late of , gen- 

tleman, deceased, who died on the day of , 

and to have the said will established. This writ is issued 
against you as one of the next of kin of the said deceased [or 
as the case may be.] 

2. By an executor or legatee of a former will, or a next of kin, 

4rc., of the deceased seeking to obtain the revocation of a 
Probate granted in common form. 

The plaintiff claims to be executor of the last will dated 
the day of , of C. D,, late of , 

gentleman, deceased, who died on the day of , 

and to have the probate of a pretended will of the said 
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deceased, dated the day of , revoked. This 

writ is issued against you as the executor of the said pretended 
will [or as the ccLse may heJ] 

3. By an executor or legatee of a will when letters of adminis- 

tration have been granted as in an intestacy. 

The plaintiff claims to be the executor of the last will of 

C, D,, late of , gentleman, deceased, who died on the 

day of , dated the day of , 

The plaintiff claims that the grant of letters of administra- 
tion of the personal estate of the said deceased obtained by 
you should be revoked, and probate of the said will granted to 
him. 

4. By a person claiming a grant of administration as a next 

of kin of the deceased, hut whose interest as next of kin is 
disputed. 

The plaintiff claims to be the brother and sole next of kin 

pf C. D., of , gentleman, deceased, who died on the 

day of , intestate, and to have, as such, a 

grant of administration to the personal estate of the said 

intestate. 

This writ is issued against you because you have entered a 
caveat, and have alleged that you are the sole next of kin of 
the deceased [or as the case may be."] 



II. 

Affidavit of Scripts. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division (Probate). 

Between A. B, ... Plaintiff, 

and 
C, D Defendant. 

I, A. B., of , in the county of , party in 

this cause, make oath and say, that no paper or parchment 
writing, being or purporting to be or having the form or 
effect of a will or codicil or other testamentary disposition of 
E. F., late of , in the county of , deceased, 

the deceased in this cause, or being or purporting to be 
instructions for, or the draft of, any will, codicil, or testa- 
mentary disposition of the said £. F. has at any time, either 
before or since his death, come to the hands, possession, or 
knowledge of me, this deponent, or to the hands, possession, 
or knowledge of my solicitors in this suit, so far as is known 
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to me, this deponent, save and except the true and original 
last will and testament of the said deceased now remaining in 
the principal registry of this court [or, hereunto annexed, as 
the case may fte], the said will bearing date the day 

of ,18 [or as the case may fte], also save and except 

\here add the dates and particulars of any other testamentary 
papers of which the deponent has any knowledge]. 

(Signed) A, B. 

Sworn at on the day of 18 

Before me, 
[Person authorised to administer oaths under the Acf] 



III. 
Interest Suit. 

188 , B. No. 

In the High Court of Justice. 
Probate, Divorce, and Admiralty Division (Probate.) 

Between A. B Plaintiff, 

and 
C, D, ... ..'. ... ... Defendant. 

Statement of Claim. 

1. M. M., late of No. , High-street, Towcester, in the claim, 
county of Northampton, grocer, deceased, died on or about 

the day of , at No. , High-street, Tow- 

cester, aforesaid, a widower, without child, parent, brother or 
sister, uncle or aunt, nephew or niece. 

2. The plaintiff is the cousin-german, and one of the next 
of kin of the deceased. 

The plaintiff claims : 

That the court decree to him a grant of letters of 
administration of the personal estate and effects of 
the said deceased as his lawful cousin-german^ and one 
of his next of kin. 

[Title.] 

Defence. 

1. The defendant admits that if. M, died a widower. Defence, 
without child, parent, brother or sister, uncle or aunt, or niece, 

but he denies that he died without nephew. 

2. The deceased had a brother named G, B,, who died in 
his lifetime. 
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3. G. B, was married to E. H, in the parish church of 

Hook Norton, in the connty of Oxford, on the day of 

, and had issue of such marriage the defendant, 

who was bom in the month of , and is the nephew 

and next of kin of the deceased. 

The defendant therefore claims : — 

That the court pronounce that he is the nephew and 
next of kin of the deceased, and as such entitled to a 
grant of letters of administration of the personal 
estate and effects of the deceased. 

[Title.] 

Reply. 

Reply. — 1. The plaintiff denies that Q. B. was married to 
E.H. 

2. He also denies that the defendant is the issue of such 
marriage. 



IV. 

Probate in Solemn Form. 

188 , B, No. 

In the High Oourt of Justice. 
Probate, Divorce, and Admiralty Division (Probate). 

Writ issued [ ] 

Between A. B Plaintiff, 

and 
E. F. « Defendant. 

Statement of Claim, 

Claim.-^l. C. T., late of Bicester, in the county of Oxford, 
gentleman, deceased, who died on the 20th of January, 1 8 , 
at Bicester, being of the age of 21 years, made his last will, 
with one codicil thereto, the said will bearing date the first 
day of October, 1874, and the said codicil the first of January, 
1875, and in the said will appointed the plaintiff sole execu- 
tor thereof. 

2. The said will and codicil were signed by the deceased [or 
by X. T., in the presence and by the directions of the deceased, 
or signed by the deceased, who acknowledged his signature, or 
as the case may be"] in the presence of two witnesses present at 
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the same tune, the said will in the presence of H, P, and 
J, B., and the said oodioil in the presence of J. D, and 
O, E., and who subscribed the same in the presence of the 
said deceased. 

3. The deceased was at the time of the execution of the 
said will and codicil respectively of sound mind, memory, and 
understanding. 

The plaintiff claims :-— 

That the court shall decree probate of the said wiU and 
codicil in solemn form of law. 

[TiTLB.] 

Statement of Defence. 

The defendant says as follows : — 

1. The said will and codicil of the said deceased were not Defence, 
duly executed according to the provisions of the statute 1 Vict. 
c. 26. 

2* The deceased at the time the said will and codicil respec- 
tively purport to have been executed was not of sound mind, 
memory, and understanding. 

3. The execution of the said will and codicil was obtained 
by the undue influence of the plaintiff [and others acting 
with him, whose names are at present unknown to the 
defendant]. 

4. The execution of the said will and codicil was obtained 
by the fraud of the plaintiff, such fraud, as far as is within the 
defendant's present knowledge, being [state the nature of the 
fraud], 

5. The said deceased, at the time of the execution of the 
said will and codicil, did not know and approve of the contents 
thereof, or of the contents of the residuary clause in the said 
will [as the case may be]. 

6. The deceased made his true last will, dated the 1st day 
of January, 1873, and in the said will appointed the defend- 
ant sole executor thereof [propound this wiU as in paragraphs 
2 and 3 of claim"]. 

The defendant claims : — 

1. That the court will pronounce against the said will 

and codicil propounded by the plaintiff. 

2. That the court will decree probate of the said will 

of the said deceased, dated the 1st of January, 1873, 
in solemn form of law, 

[Title.] 

Bepfy. 
1. The plaintiff joins issue upon the statement of defence of n^piy. 
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the defendant, as contained in the firflti second, third, fourth, 
and fifth paragraphs thereof. 

2. The plaintiff says that the said will of the said deceased, 
dated the Ist of January, 1873, was duly revoked by the will 
of the said 1st of October, 1874, propoonded by the plaintiff 
in his statement of daizn. 



DIVORCE FORMS. 



I. 

Petition. 



To the Kight Honourable the President of the Probate, 
I3tiyorce, and Admiralty Diyision of Her Majesty's 
High Court of Justice (Divorce). 

The day of 188 . 

The petition of A. B., of showeth, — 

1, that your petitioner was on the day of 

18 lawfully married to C. B,, then C. Z>., [spinster 

or widow], at the parish church of, 4rc. 

\Jffere state where the marriage took placed] 

2. That after his said marriage your petitioner lived and 
cohabited with his said wife at , and at , and 
that your petitioner and his said wife have had issue of their 
said marriage three children, to wit : 

[Here state the names and ages of the children isme ofth^ 

rmrriage,'] 

8. That on the day of ,18 , and on other 

days between that day and the said C, B,, at , 

in the county of committed adultery with R. S. 

4. That in and during the months of January, February, 
and March, 18 , the said C, B. frequently visited 

the said B. S. at , ietnd on divers of such occasions 

committed adultery with the said B, S. 

Tour petitioner therefore humbly prays, that your Lord- 
ship will be pleased to decree : 

[Here set out the relief sought.'] 

And that your petftioner may have such further and other 
relief in the prpixu^es as to your jEiprdship may seem meet. 

[Petitioner's signature.] 



L 2 
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II. 

Citation. 

In the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Oonrt of Justice (Divorce). 

ViOTOBiA, by the Grace of God, of the United Kingdom of 
Ghreat Britain and Ireland Queen, Defender of the Faith. 
To C, B,, of , in the county of 

Whereas A, B,, of, &c., claiming to have been lawfully 
married to , has filed petition against 

in our said court, praying for wherein alleges 

that you have been guilty of adultery [or have been guilty of 
cruelty towards , the said , or as the case 

may be] : Now, this is to command you that within eight 
days after service hereof on you, inclusive of the day of such 
service, you do appear in our said court, then and there to 
make answer to the said petition, a copy whereof, sealed with 
the seal of our said court, is herewith served upon you ; and 
take notice that in default of your so doing, our said court will 
proceed to hear the said charge [or charges] proved in due 
course of law, and to pronounce sentence therein, your absence 
notwithstanding. And take further notice, that for the pur- 
pose aforesaid you are to attend in person, or by your proc- 
tor or solicitor, at the registry of our said court in Doctors' 
Oommons, London, and there to enter an appearance in a 
book provided for that purpose, without which you will not 
be allowed to address the court, either in person or by counsel, 
at any stage of the proceedings in the cause. 

Dated at London the day of , 188 , 

and in the year of our reign. 

(L. S.) (Signed) X. Y., Begistrar. 



III. 

Precipe for Citation. 

In the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Oourt of Justice (Divorce). 

Citation for A. B,, of , against C. B., of , 

to appear in a suit for , by reason of 

(Bigned) ii. ^., in person, 

or 
C, D., Proctor or Solicitor for 
the said A, B, 

[Here insert the address required vnthin three miles of the 

General Post Office.] 
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IV. 

Obbtificatb op Service. 

This citation was duly served by the undersigned (r. H,, on 

the within named C J^., of > at , on the 

day of 18 



(Signed) (?. B. 



V. 

Affidavit op Service op Citation. 

In the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Court of Justice (Divorce). 

A, B, against C. B, and E, F, 

I, C. D,, of, &c., made oath and say — 

That the citation bearing date day of , 

18 , issued under seal of this court against C, B,, the 
respondent [or co-respondent] in this cause, and now hereunto 
annexed, marked with the letter A., was duly served by me 
on the said (7. B,, at , in the county of, &c., by 

showing to h the original under seal, and by leaving with 
h a true copy thereof, on the day of 

18 . And I further make oath and say, that I did at the 
same time and place deliver to the said (7. B, personally, a 
certified copy, under seal of this court, of the petition filed in 
this cause. 

Sworn at, &c., on the day of 18 • 

Before me. 



VI. 

Entry op an Appearance. 



A. B.y petitioner, 

against 
C B., respondent, 
and 
E. F,, co-respondent. 



In the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Oourt of Justice (Divorce). 

The respondent, C. B,, appears in 
person [or C. D., the proctor or 
solicitor for C B., the respondent, 
(or E, F,, the co-respondent), ap- 
pears for the said respondent or 
co-respondent.] 

[Here insert the address required within three miles of the 

General Post Office.'] 

Entered this day of 18 . 
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VII. 

Answer. 

Id the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Court of Justice (Divorce). 

The day of 18 . 

A, B. V. C, B, 

The respondent, C. B., by C D., her proctor, or solicitor, 
[or in person], in answer to the petition filed in this cause 
saith — 

1. That she denies that she committed adultery with E, S., 
as set forth in the said petition. 

2. Respondent further saith, that on the day 
of , 18 , and on other days between that day 
and , the said A. B,, at in the county 
of , committed adultery with K, L, 

[In like manner respondent is to state connivance, condonation, 
or other matter relied on as a ground for dismissing ike 
petition."] 

Wherefore this respondent humbly prays : 
That your Lordship will be pleased to reject the prayer of 
the said petition, and decree, kc. 



VIII. 

Questions op Fact fob the Jury. 

In the Probate, Divorce, and Admiralty Division of Her 
Majesty's High Court of Justice (Divorce). 

A, B. against C. B, and E. F, 

Questions for the Jury, 

1. Whether (7. B,, the respondent, committed adultery with 
E, F., the co-respondent ? 

2. Whether A. B,, the petitioner, has condoned the 
adultery committed by C, B., the respondent (if any) ? 

3. Whether^. B,, the petitioner, has been guilty of cruelty 
towards C, B,, the respondent ? 

[Here set forth in the same form all the questions at issue 

between the parties."] 

4. What amount of damages should be paid by E, F,, the 
co-respondent, in respect of the adultery (if any) by him 
committed ? 
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Felo de se. 


Nuisance. 


Beerhoose. 


Felon. 


Office. 


Begin, Bight ta 


Fish and fishery. 


Overseers. 


Benefit Building Society. 


Fiztarea 


Parish (Tlerk. 


Bigamy. 

Bleaching and Dyeing 


Foreign Enlistment Act 


Pawnbroker. 


Friendly Society. 


Penalty. 


Works Act 


Game. 


Pigeons. 


Board of Works. 


Gaming. 


Flnusy. 


Borough. 


GaoL 


PoUoe. 


Bread. 


Gas Works Claases Act 


PoUce Bate. 


Bribery. 


Gtmmakere Company. 


Poor Law. 


Bridge. 


Gnnpowder. 


Poor Bate. 


BarialB. 


Habeas Oorpua 


Presumption. 


Bye-La wa 


Hackney and Stage Car- 


Prhiting Press. 


OanflJ. 


riages. 


Prison. 


Oattie. 


Harbonr Commissioners. 


Prohibition. 


OertiorarL 


Hawker. 


Public CommlssionerB. 


OhapeL 


Highway 


Public Health. 


Oharity. 


Holborn Valley Improve- 


Public Healtii Act. 


Oheitenham ImproTement 


ment Act 


Qnanwlmpedit 


Act 


Horse Baoe. 


Quarter sMslona 


Ohorch. 


Indosara. 


Quo Warranta 


Ohnroh Building Acts. 


Income Tax. 


Esfrsshment H«ase. 


Ohorch Bate. 


Indnstrlal and Provident 


Beplevin. 


Ohorohwarden. 


Society. 


Biver. 


Clergy. 

Olerk of the Peace. 


Information. 


Boad. 


Informer (Common). 


Sabbath Breaking. 


Olerk to Justices. 


Innkeeper. 


Salvage. 
School 


Oock Fighting. 


Josticea 


Oolonial Law. 


Land Drainage Company. 
Landlord and Tenant 


Sea-Shore. 


Common. 


Sequestration. 


Constable. 


Land Tax. 


Sessions. 


Contempt. 
ConTiction. 


Lifting, Paring, and 

watching. 
Liverpool Waterworks Act 


Sewers. 
Sheriff 


Coroner. 


Simony. 


Corporation. 


Loan Society. 


Southampton Pier Act 


OoonseL 


Local Govenunent 


Spring G^un. 


Coonty Bridge. 


Local Government Act 


Stage Play. 


Coon^Bate. 
Coort Martial 


Lodging-house Keeper. 


Statute. 


London (City) Improve- 


Street 


Criminal Information. 


ment Act 


Superstitious Use. 


Criminal Law. 


Lord's Day Observance Act 


Swearing. 


Crown. 


Lottery. 


Thames Conservancy Act 


Ofoelty to Animals 


Lunacy and Lnnatia 


Thames Embankment Act 


Oostom. 


Maliolous Prosecution. 


Theatre. 


Customs. 


Mandamus. Timber. 


SBapidatfona 


Markets snd FSirs. Tithes. [(Ireland)^ 


Disorderly HoaaSv 


Master and Servant. 


Town (^mmissioners Ac 
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Ooz's Digest of Mag^trates' Cases (continued): 



Towm Improyement Act. 

Towns Police OlanseB Act 

Trespasa. 

Track Act 

Turnpike. 

Vaccination. 



Venue. 

Vestry. 

Vexations Indictments Act 

Watching, Lighting and 

Paving. 
Water. 



Vagrant. | Waterman and Lighterman. 



Waterworks. 

Watr (Bight,of). 

WeCghmastet. 

Weights and Meaanres. 

Witnesa 

Work and Labour. 



Cox's Principles of Punishnieiit. 

THE PEINOIPLES of PUNISHMENT, as appHed in the 
Administration of the Oriminal Law by Judges and Magistrates. 
By the late Mr. Sebjbant Cox. Price 7«. 6d, [1877. 

Saunders's Precedents of Indictments. 

PEEOEDENTS OF INDICTMENTS ; with a Treatise thereon 
and a Gopions Body of FORMS. By Thokas W. Saundbbs, Esq., 
PoUce Magistrate. Price Is. cloth. [1871. 

'*The author, on fhe one hand, has famished a greater variety of Forms than are 
to be fonnd in Archbold's Pleading, his design being to supply a book for everyday ase 
by the practitioner. We can safely recommend this book to the profession, and it will 
also be fonnd of great use to Clerks of Assize and Clerks of the Feaoe.'*— Zov /oumo/, 
Feb. 24. 1872. 

1877 and 1878. 

A MINUTE DIGEST of a COLLECTION of IMPORTANT 
DECISIONS of the ENGLISH APPEAL COURTS, Collected and 
Compiled by a Solicitob. Price 4s., post free 45. 2d, [1878. 



p 



Allnutt'8 Wills and Administrations. 

EAOTIOE of WILLS and ADMINISTRATIONS. By 
Geo. S. Allnutt, Esq., Barrister-at-Law. Fourth Editioo. Pub- 
lished at 2l8., reduced to 58, [1860. 

A TABLE of the CONTEMPORARY REPORTS from the Year 
1847 to 1865, arranged so as to show at a glance all the Reports in 
which the cases decided in each year are to be found. Second Edition. Price, 
on paper, 28, [1866. 

Cox's Law of Joint-Stock Companies. 

The SEVENTH EDITION of the 

LAW OF JOINT-STOCK COMPANIES and other Associa- 
tions ; comprising the whole of the new Law relating to the Aban- 
donment of Railways and the. Winding-up of Railway Companies, as 
contained in the Statutes relating to Joint-Stock Companies, the Qeneral 
Orders and Rules of the Court of Chancery, and Decisions of the Courts of 
Law and Equity; together with the Industrial and Provident Societies 
Acts, and County Court Orders thereon, the Stannaries Act, and Rales, 
with Notes as to the Mode of Procedure under them. By Edwasd W. Cox, 
Serjeant-at-Law, Recorder of Portsmouth. Seventh Edition, by Charles 
J. O'Mallet, LL.B., Barrister-at-Law, of the Middle Temple. Price 21«. 
cloth. [1870. 
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THE THIRD EDITION OF 
Cox and Saunders's 

CRIMINAL LAW CONSOLIDATION ACTS ; with Notes of 
all the Gases decided on their constraotion, and all the Criminal 
Law Statutes snbseqaently passed; with an Introduction, comprising the 
Principles of Punishment, Habitual Criminals, the Forfeiture for Felony 
Acts by Edwabd W. Cox, S.L. ; the Law of Arrest without Warrant and 
the Law as to Attempts to Commit Crimes, by C. S. Qreaybs, Q.C. ; and a 
Table of Crimes and Punishments, by H. F. Pdbgell, Esq., Barrister-at-Law. 
Third Edition, by the late Mr. Sbbjeamt Cox, and Thoicas W. Saundbus, 
Esq., Barrister>at-Law, Police Magistrate. Price I5s. cloth. [1870. 



OONTKN-TS: 

iNTBODUCnON. 

The Principles of Panishment By Edward W. Cox, S.L. 

The Forfeiture for Felonies Act By K W. Cox, S.L. 

The Habitaal Criminals Act By E. W. Cox, S.L. 

The Law of Arrest without a Warrant By 0. S. Greaves, Esq., Q.C. 

The Law as to Attempts to commit Crimes. By C. 8. Qreaves, Eaq., Q.O. 

Table of Crimes and their Punishments. By H. F. Purcell, Barrister-at-Law. 

Statutes. 

24 & 25 Vict a 94 (Accessories and Abettors). 

24 ft 25 Vict 0. 95 (Criminal Statutes Repeal). 

24 ft 25 Vict c 96 (Larceny). 

24 ft 25 Vict c. 97 (Malicious Injuries to Property). 

24 ft 25 Vict c 98 (For^ry). 

24 ft 25 Vict c. 99 (Coinage OlfenceB). 

24 ft 25 Vict c. 100 (Offences against the Person). 

24 Vict c. 10 (Admiralty Court Jurisdiction), & 26. 

24 ft 25 Vict c. 66 (Criminal Proceedings Oath Belief). 

24 ft 25 Vict c. 110 (Dealers in Old Metals), ss. 3, 4, 5. 

24 ft 25 Vict c. 44 (Discharged Prisoners Aid). 

25 ft 26 Vict c. 54 CTransfer of Land), ss. 106, 106, 107, 138, 139, 140. 
25 ft 26 Vict c. 68 (Merchant Shipping Act Amendment) ss. 16, 66. 

25 ft 26 Vict c. 64 (Naval and Victualling Stores), ss. 1, 2, 4, 5, 6, 7, 8, 9, 10, 

11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23. 
85 ft 26 Vict c. 65 (Jurisdiction In Homicides). 
25 ft 26 Vict c 88 (Merchandise Marks). 
25 ft 26 Vict o. 89 (The Companies), ss. 166, 167, 168, 169. 
25 ft 26 Vict 0. 103 (Union Assessment Committee), s. 40. 

25 ft 26 Vict c. 107 (The Juries Act 1862). 
-25 ft 26 Vict c. 114 (Poaching Prevention). 

26 ft 27 Vict a 103 ^Misappropriation by Servants). 

27 ft 28 Vict c 47 (Penal Servitude Acts Amendment). 

27 ft 28 Vict c. 110 (Limited Penalties). 

28 Vict c 18 (Felony and Misdemeanor, Evidence and Practice Amendment). 

28 ft 29 Vict a 127 (SmaU Penalties). 

29 ft 30 Vict, a 52 (Prosecution Expenses). 
29 ft 30 Vict a 117 (Reformatory Schools). 
29 ft 30 Vict a 118 (Industrial Schools). 

SO ft 31 Vict c. 35 (Criminal Law Amendment) 
80 ft 81 Vict o 115 (Justloes of the Peace). 

80 ft 31 Vict c. 119 (Naval Storea No. 2). 

81 Vict & 24 (Capital Punishment within Prisons). 
81 ft 32 Vict c. 87 (Documentary Evidence). 

81 ft 32 Vict c. 52 (Vagrant Act Amendment). 

81 ft 32 Vict c. 116 (Larceny and Embezzlement). 
S3 ft 33 Vict c 62 (Debtors Act). 

S3 ft 83 Vict c. 68 (Evidence further Amendment). 

82 ft 38 Vict c 99 (Habitual Criminals), 

88 ft 34 Vict o. 23 (Forfeiture for Treason and Felony). 
88 ft M Vict c 49 (Evidence Amendment). 
88 ft M Vict c 52 (Extradition). 
88 ft 8& Vict & 50 (Forgery). 

And a Copious Index. 
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Hallilay'8 Ezamination Questions. 

A DIGEST of the EXAMINATION QUESTIONS in 
Common Law, Oonveyancing, and Equity, from the commencement 
of the Examinations in 1836 to Trinity Term, 1881, with ANSWERS ; also 
the mode of proceeding, and directions to be attended to at the Exami- 
nation. By RiOHABD HijiLELAT, Esq., Author of ** The Articled Clerk's Hand- 
book.*' Twelfth Edition, by Ht. Wakeham Pubkib, Esq., Solicitor. 
640 pp., price 185. [1882. 

SAUNDERS'S PUBLIC HEALTH ACT, 1875, 38 & 39 Vict. ; 
including the Acts incorporated therewith, and the Artizans and 
Labourers' Dwellings Improvement Act, 1875. By T. W. Saundebs, Esq., 
Police Magistrate. 8yo., price 10s. 6dl [1875. 

Wilson's Bills of Sale Acts. 

THE LAW and PEACTIOE under the BILLS of SALE ACT, 
1878, comprising the Act, Roles, and Forms, with Notes on the Qeneral 
Law of Bills of Sale. Second Edition, enlarged. By Dabct Bruce Wilson, 
M.A., of the Inner Temple, and North-Eastem Circuit, Barrister-at-Law. 
Price 55., by post, 65. SdL [1881. 

COX'S MAGISTEATES', MUNICIPAL, and PARISH LAW 
OASES and APPEALS decided in all the Gonrts. (Published 
Quarterly.) Vols. L to XI., from 1860 to 1879. VoL XII., part VL, last 
issued, price 65. 6dl 
This series is issued immediately before each Quarter Sessions. 



MAEITIME LAW BEPOETS (New Series; published 
Quarterly). By J. P. Asfinau:., Esq., Barrister-at-Law, in the 
Admiralty Courts of England and Ireland, and in all the Superior Courts, 
with a Selection from the Decisions of the United States Courts ; with 
Notes by the Editor. 

N.B.— This is a continuation of the " Maritime Law Cases," placed under 
responsible editorship, and will be cited as ** AspinaH's Maritime Cases " 
(Asp. Mar. Cas.). Quarterly, price 6». 6dl, and will be sent free by post to 
subscribers. 

VoL IV., parts L, II., III., IV., and V. issued, price 6s. ^ each. 



COX'S CEIMINAL LAW CASES ; in the Court of Criminal 
Appeal, the Superior Courts, the Central 'Criminal Court, at the 
Assizes, and in Ireland. (Published Quarterly.) Edited by John 
Thompson, Esq., Barrister-at-Law. Vol. XIV., part IX. last issued, 
price hs, 6d 

The Parts and Volumes which commenced in 1844, can be had. It is 
the only complete series of Criminal Cases published in England. An 
AppendiK contains a valuable collection of PreosdenU of Indictments, 



COUNTY COUETS, EQUITY, and BANKEUPTCY CASES, 
comprising the Decisions in Law and Equity administered in the 
County Courts ; the Appeals from the County Courts ; the Judgments in 
important Cases decided in the County Courts, and all the Cases in Bank- 
ruptcy in all the Courts, from 1864 to 1881. 

Sent by post to Subscribers. Published quarterly. Price 45. 
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Saunders's Practice of Magistrates' Courts. 

THE PEAOTIOE of MAGISTEATE8' OOUETS, incltiding 
Petty and Special Sessions ; Quarter Sessions, &c, greatly enlarged, 
with all Decisions and Statutes. By T. W. Saunders, Esq., Police Magis- 
trate. Fifth Edition. By Jambs A. Footb, Esq. [In the Press. 

Practice of the I«aw. 

THE JUDIOATUEE ACTS of 1873 and 1875 (36 & 37 
Vict c. 66, and 88 & 89 Vict o. 77), with the Rules and Orders 
Regulating the Practice of the Supreme Court of Judicature, and Forma 
and Precedents; together with an Appendix containing the Previous 
Enactments expressly incorporated into the New Practice, and a Copious 
Index. Edited, with Introductory Chapter and Annotation, by Nathaniel 
Nathan, Esq., Barrister-at-Law. Svo., doth, price 18s. ; limp leather, 
22«. ed [1875. 

THE SECOND EDITION OP 

DOEIA AND MAOEAE'S LAW AND PEAOTIOE IN 
BANKRUPTCY, under the provisions of the Bankruptcy Act 
1869 (82 & 83 Vict c. 71); the Debtors Act, 1869 (82 & 83 Vict c. 62); 
and the Bankruptcy Repeal and Insolvent Court Act, 1869 (32 & 83 Vict. 
c. 88) ; and all the cases and decisions of all the courts. By A. A. Doria, 
of Lincoln's Inn, Esq., B.C.L., Barrister-at-Law. 12mo., price £1, lis. 6d., 
pp. 1120. [1874. 

Bittleston's Beports in Judges' Chambers. 

REPOETS of POINTS of PEAOTIOE under the JUDI- 
CATURE ACTS of 1878 and 1875, decided m Judges' Chambers ; 
with a Copious Index and Errata to the Reports. Edited by Adam H. Bittlb- 
8T0N, Barrister-at-Law. Price Bs. 6dl [1876. 



Trustees Brolief Act. 

AEEADING of LOED ST. LEONAED'S TEUSTEES 
RELIEF ACT, with Notes and Cases, by A. G. Lanolbt, Esq., 
Burister-at-Law. Price Bs, 6<L [1860. 

Wharton's Law of Innkeepers^ &c. 

THE WHOLE LAW EELATING to INNKEEPEES, 
LICENSED VICTUALLERS, and other LICENSED HOLDERS ; 
being a Complete Practical Treatise on the Liability of Innkeepers as 
Bailees, as well under the Licensing Acts ; with an Appendix containing 
all the important Statutes in Force Relating to Innkeepers, a Complete Set 
of Forms, and a Copious Index. By Charlbs H. M. Whabton, Esq., Barrister- 
at-Law. Post 8 vo., price 10». 6dL [1876. 

THE SECOND EDITION OP 
Gibbon and Nathan's Equity in the County Courts. 

PEIN0IPLE8 and PEAOTIOE of the JUEISDIOTION of the 
COUNTY COURTS in EQCHTABLE PROCEEDINGS, including 
the Powers given by the Friendly Sooieties Acts, the Charitable Trusts 
ActB, &c., with a Chapter on the Probate Jurisdiction conferred by Acts of 
1858 and 1878, Tables of Costs, &c. Price 12«. 6d. cloth. [1874. 
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SHOETT and JONES* COUNTY OOUETS ACTS, EULES, 
ORDERS (Oomznon Law and Equity). Price ISs. ScL [1868. 

Trustees and Mortgagees Act, 1860. 

A BEADING OF THE ACT 23 & 24 VICT. Cap. 145 
(28th AnguBt, 1860) to give to Tmstees, Mortgagees, and others 
certain powers now commonly inserted in Settlements, Mortgages, and 
Wills. By Albert Qobdon Langlbt, Esq., Barrister'>at-Law. Two hun- 
dred pages, with a Table of Oases and an Appendix of Precedents. Price 
7s. ed cloth. [1862. 

Shortt's liaw of Copyright. 

I AW EELATING to LrTEEATUEE and AET, embracing 
J the Law of Copyright, the Law relating to Newspapers, the Law re- 
lating to Contracts between Anthers, Publishers, Printers, &c., and the 
Law of Libel; with the Statutes relating thereto, Terms of Agreement 
between Authors, Publishers, &q^ and Forms of Pleading. By John 
Shortt, Esq., Barrister-at-Law. Price 21s. [187L 

Saunders's Law of Warranties. 

TEEATISE on the LAW of WAEEANTTES and EEPEE- 
SENTATIONS upon the SALE of PERSONAL CHATTELS. 
By T. W. Saunders, Esq., Police Magistrate. Price 6s. [1874. 

Saunders's Law of Bastardy. 

THE LAW and PEAOTIOE of AFFILIATION and 
PROCEEDINGS in BASTARDY ; containing The Bastardy Law, 
and Amendment Acts, 1872 and 1878 ; including Appeals to the Sessions, 
reserving a case for the Court above, and Proceedings by Certiorari g 
with the Statutes and Forms issued by the Local Government Board, and 
all the decisions upon the subject. By Thomas W. Saunders, Police 
Magistrate. Seventh Edition. Price 6s. 6dL cloth. [1878. 

Wharton's Maxims. 

LEGAL MAXIMS, with Observations and Oases. In Two 
Parts. Part I. One Hundred Maxims, with Observations and Cases. 
Part n. Eiffht Hundred Maxims, with Translations. By Gborob Fredbrxok 
Wharton, Attomey-at-Law. Price 10s. Qd, doth. [1865. 
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ALL'S LEGAL FOEMS. Price 5«. 



[1865. 



G-eneral Index to the Law Times Beports, 

AGENEEAL INDEX to the FIEST TEN VOLUMES of the 
NEW SERIES of the LAW TIMES REPORTS, 1869 to 1864. 
Price 7s. 6ef. cloth ; 10s. Gd. half-calf. It comprises — 



L Index to Plalntiff& 
IL Index to Def endant& 
IIL Index to Subjects of Oases. 



IV. Index to the Statute Law from 1860 to 

1864. 
Also, a Table of Contemporary Beports. 

[1866. 



ALSO. 



A GENEEAL INDEX to the SECOND TEN VOLUMES 

(Vols. XI. to XX), 1864 to 1869. Price 8s. ed, cloth ; 10s. 6d half- 
calf. [1872. 



M^Btf^l^ 
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THE LAW TIMES: 

THE JOUBNAL OP THE LAW AND THE LAWYEES. 
PUBLISHED EVERY FRIDAY HOBNINa. 



LEGISLATION OONTINITES TO BRING ABOUT GBEAT CHANGES in the 

^aotice of the Law, and the precise effect of such changes is at the outset nsaally 

a matter of mnch uncertainty. 

^the Law Tdus, as the Journal of the Law and the Lavffen^ has for TTiirty-nine yean 
Btrlven, we yentnre to hope not nnsnocessf qUy, to keep the Profession full j informed 
of the many Law Beforms which have been effected during its long career, and 
strenuously to maintain the intetests of both branches of the Profession. 

The reform of the Judicature, and the consequent reyolution in the Practice of the 
Law, as well as the establishment of District Begistries throughout tiie country, 
render it essential to every Practitioner that he should have a guide, which, from 
week to week, not only instructs him in the new law, and as to what extent it 
modifies the old law, but also keeps him informed of the decisions of the Oourts 
upon tile new Bules of Practice, and upon the many lesser changes that must for 
a long time follow the radical changes already accomplished. 

To this duty the Law Timbs devotes itself. Arrangements have been made for the 
supply of complete information upon all subjects which interest or affect the practi- 
tioner, so that he may be almost as well instructed by perusing these pages at home 
as if present in the Courts. 

The EspoBTS of the Law Tucbs are too well known to need comment It is 
only necessary to add, that special attention is paid to giving the earliest and fullest 
reports of all the many points of Practice. 

The Contents of the Law Tmxs may be classified thus : 
LsADoro AsTicLB&~The Legal Topics of the Day— Practical Papers on Current Lai» 

—Recent Decisions and New Laws and Bules. 
Lbgiblation and JuBispRnDBNOS. — Weekly information as to all Bills in Parliament 

of special concern to Lawyers, with the dates appointed for their passing each stage. 
The Soucitobs* Joubnai.. — The Editor of this Department (so appointed in April 

1878) is a practising Solicitor; and all questions of practice and etiquette, as well as 

subjects interesting to, or affecting tne separate rights and privileges of the 

Solicitor's branch of the Profession, are fully and firtdy discussed in thft» columns. 
Tbb Law Libbabt.— Careful Beviews of new Law Books. 
Thb Law Students' Joubnal.— This Department has an Editor devoted to it who is 

chanrod with the du^ of furnishing to Students every information connected with 

the iTofession and with their studies. Steps have already been taken to encourage 

fhe formation of Law Students* Debating Societies throughout the country, and the 

meetings of the such societies are regularly reported. 
Haoistrates' Law.— All the Law decided in relation to liagistrates*. Municipal and 

Election Law. 
BxAL Pbopebtt Law.— All the new DecislonB, with comments on the Law of Beal 

Property. 
Mabttimx Law.— All the new oases relating to Ifarltime Law. 
Joint Stock Companies' Law.— All the new Decisions and Law, with Comments 

relating to the Law of Joint Stock Companies. 
Ecclesiastical Law.— All the new Law, especially in relation to the Public Worship 

Begulation Act 
Divobcb and Pbobatb Law.— Notes of New Decisions under the Judicature Acts and 

Bules. 
The Countt CouBTa— ^The Law as administered in the County Courts, with reports 

of the most important cases decided in these local courts weekly. 
Bansbuftot Law.— Reports of the cases decided in the Superior Courts, the London 

Bankruptcy Court, and the County Courts. 
OoBBESPONDENcE ov THE Pbofbssion. — On sll subjocts relating to the Law and the 

Lawyers. 
Legal Obituabt. - Biographies of deceased Lawyers, by Edwabd Walfobd, Esq., V.B.S. 
The GAZETTE&— Fully Abstracted 

▲dvebtisements of the Pbofebsion.— Estates for Sale and to Let— Auction Sales- 
Legal Notices— Wants and Vacancies— Honeys wanted or to lend, Ac. 

The VOLS, as completed, bound in HALF-CALF, at &s. 6d. per voL 

POBTFOLIO for preserving the current numbers of fhe Law Times, price As. Sd. 



OFFICE: 10, Wellingrton-streety Strand, Iiondon, W.O. 
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THE LAW TIMES BEPOBTS are published on a separate 
sheet, large 8vo., for the oonvenienoe of binding in portable separate 
volumes, with copious Indices. These Reports are the earliest and most 
complete. They are as follows : — 

HOUSE OF LOBDS, by 0. E. Maiden, Esq., Barriater^t-LsW. 

PBIVY OOUNOIL, by 0. E. Maiden, J. P. Asptnall, and F. W. Baikes, Eaqrs., Bar- 
riBters-at-Law. 

SUPBEME DOUBT OF JUDIOATUBE. 

CwH of Appeal, by E. Stewart Boche, F. Evans, P. B. Hntchina, and A. H. BIttleston 
Esqre., BaxTisters-at-Law. 

HIQH GOUBT OF JUSTICE. 
Chancery Division^ 

Before the McuUr of the BoOe, by O. Welby King, and B. B. Sohomberg, 
Eaqra, Barrlstera-at-Law. 

Before Ftee-CTkoneeSor Bacon, by W. 0. Davies and J. G. Alexander, Baqra., Barrlsters- 
at-Law. 

Before Tice-ChaneeOor Ball, by A. B. Ellleott and B. B. Sohomberg, EsqrB., 
Barristers-at-Law. 

Before Mr. Justice Fry, by W. 0. Bias and L. B. Sebastian, Eaqrs., Barriaters-at 
Law. 

Before Mr. Jtutice Kay, by F. Qoald and J. B. Brookie^ Eaqra., Barrlstera-afc-Law. 

QaeeiCt Bench Divition— 

By M. W. McKellar, A. H. Posraer, J. A. Foote, W. J. Smith, Henry Leigh, and 
W. E. Gtordon, Eaqra, Bariiatera-at-Law. 

Probate, Divorce and Admiralty ZXvutoa^- 

Probate and Divorce Business, by W. J. Dixon, Eaq., BarristexHkt-Law. 

Admiralty Business, by J. P. Asptnall and F. W. BailDea, Eaqra., BarrlBter»>at-Law. 



OOUBT OF BANEBUFTOY, by A. A. Doria, Eaqn Barriatei^«t-Law. 

GBIMINAL APPEAL COUBT, by John Thompson, Eaq., of the Middle Temple, 
Barriater-at-Law. 

OOUBT OF ABOHES, by 0. E. Maiden and A. H. Bltttoaton, Eaqrs., Barriatera-at-Law. 



Two Tolnmea of the Beporta are published each year, containing npwarda of 1800 
pages, of 8600 Golunna— equal in quantity to eight vola. of the Law Beporta, or others 
of the or^Unary size. 

N.R— The Law Tikks Is aent by Poat to Subacribera pa]ring in advance i or it may be 
had by order through all Newsmen and Bookaellers. 

The Beporta in the Law Tiioa may be had aeparately if dealred. The Law Tnos 
may be had at J^ih^penetf per week; the Beporta, in a wrapper, at One SMOiing per 
week, or in monthly parts, published on the first of the month, price 6s, 

Any of the volumes of the new series of the Law Tnacs Bbfobts. to complete sets, 
may be had in a substantial binding at moderate cost Price may be ascertained on 
application to the publisher. 

The VOLS., as completed, bound in HALF-OALF at 4f. M, per voL 



PORTFOLIO for preserving the current numbers of the LAW TIMES 
REPORTS. Price Bs. 6dl 



